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ADMINISTRATION OF ORDER 
Voice in, by handlers as matter of administrative policy and not of 


ADMINISTRATIVE ACTION 


Estoppel 
An administrative officer should not overlook the letter of the law 


or regulation in order to obviate a hardship in an emergency 
only at the expense of having his generosity estop him when the 
emergency is passed, for such a doctrine would assist in the de- 
velopment of a breed’ of administrative officers, apparently pre- 
dicted by some prophets, in whose veins would run ink instead 


of blood 


ADMINISTRATIVE ASSESSMENTS 
Inapplicability of provisions of section 10(b) of act to provisions re- 
lating to 


ADMINISTRATIVE LAW 
Amendment of Petition 
Denial of Amendment Raising New Matters 
A request to amend a petition in a proceeding for administrative 
review of a regulation, which amendment would raise a ques- 
tion as to procedural matters under the regulation which 
arose after the petition was filed, was properly denied, but 
this would not deprive petitioner of the right to raise the 
question in another proceeding 
Nature of Proceeding Under Section 8c(15)(A) of Act 
Whether or not some fairer methods for petitioner’s operations 
could have been devised, such asa proration of the excess plant 
loss among the several sources of milk, it is not within the 
province of this proceeding to examine the problem de novo 
as this is a review proceeding for consideration as to whether 
what was done was in accordance with law 
Variation 
Effect of Alleged Variation between Issues Covered at Hearing and 
Rule as Adopted 
The contention that certain provisions of an administrative 
regulation were not supported by the record and that pe- 
titioners had been denied an opportunity to file exceptions 
to the provisions of the regulation because they varied 
from the proposed provisions previously issued is without 
merit where there is little difference between the proposed 
draft and the order as adopted, and it is not required that 
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ADMINISTRATIVE LAW 
Amendment of Petition 
Denial of Amendment Raising New Matters 
A request to amend a petition in a proceeding for administrative 
review of a regulation, which amendment would raise a ques- 
tion as to procedural matters under the regulation which 
arose after the petition was filed, was properly denied, but 
this would not deprive petitioner of the right to raise the 
question in another proceeding 
Nature of Proceeding Under Section 8c(15)(A) of Act 
Whether or not some fairer methods for petitioner’s operations 
could have been devised, such asa proration of the excess plant 
loss among the several sources of milk, it is not within the 
province of this proceeding to examine the problem de novo 
as this is a review proceeding for consideration as to whether 
what was done was in accordance with law 
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Effect of Alleged Variation between Issues Covered at Hearing and 
Rule as Adopted 
The contention that certain provisions of an administrative 
regulation were not supported by the record and that pe- 
titioners had been denied an opportunity to file exceptions 
to the provisions of the regulation because they varied 
from the proposed provisions previously issued is without 
merit where there is little difference between the proposed 
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ADMINISTRATIVE LAw—Continued 
Variation—Continued 
revisions as a result of exceptions filed must be resubmitted 
for exceptions to the revisions 


ADMINISTRATIVE ORDER 
Laissez Faire View of Impersonal Discipline of Market 

Where the petitioners maintained throughout the proceeding the 
attitude that the order is presumptively bad, it is held that 
as a matter of law the petitioners’ business is subject to the act 
and the order and they must comply with the provisions thereof, 
though as a matter of economics or political science, the pe- 
tioners may share the laissez faire view that regulated prices 
are presumptively bad because they are substituted for the im- 
personal discipline of the market 


ADMINISTRATIVE PROCEEDINGS 
Character of Promulgation Proceeding 
The promulgation proceedings relating to the Secretary’s milk 
orders being clearly rule making in nature, a quasi-judicial 
proceeding under section 8c(15)(A) of the act is not an ex- 
tension of the promulgation proceeding 715 


Proceeding Under Section 8c(15)(A) of Act 

Arguments as to the desirability of provisions of an order, rather 
than their legality, are out of place in a proceeding under sec- 
tion 8c(15)(A) of the act, and since a proceeding under section 
8c(15)(A) of the act is not an extension of the promulgation 
proceeding, but is a review proceeding for the examination of 
alleged legal deficiencies in connection with the order issued, it 
is not required that the effective date of the order be subsequent 
to the review proceeding; nor is there a procedural due process 
dogma that oral argument is essential to the validity of any 
type of administrative proceeding 


ADMINISTRATIVE REVIEW PROCEEDING 
Effect on Rule on Initiation of 
Institution of proceedings for administrative review of a regula- 
tion does not automatically suspend the effective date of the 
order and there is no requirement that it not become effective 
until after completion of review proceedings______--____---- 729 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


Price Increases 
Price increases resulting from the amended order do not violate 


the price policy of 
AGRICULTURE DECISIONS FOLLOWED 
In re Henshaw, 1 A.D. 721 (1942), and In re Cosgrove, 1 A.D. 503 
(1942), affirmed, in Cosgrove v. Wickard, 49 F. Supp. 232, 2 A.D. 
610 (1943) 
In the Matter of the Petition of Grandview Dairy, Inc., and Arkport 
Dairies, Inc., 1 A.D. 133, 145 (1942) 
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AMENDMENT OF ORDER 
Interpretation beyond intra vires limits resulting as amendment 
having substantive effect on those regulated held invalid 
AMENDMENT OF PETITION 
Propriety of Denial of, to Question Procedural Matters 
The refusal to allow an amendment of the petition for the pur- 
pose of questioning procedural matters arising in the adminis- 
tration of the order was proper as petitioners are not thereby 
deprived of the right to question such matters in another pro- 
ceeding, and the refusal to allow an amendment of the petition 
in order to raise the point that there was no specification in 
the amended order of the representative period for qualifying 
voters in the referendum was justified as there is no legal re- 
quirement for such a specification in the amended order 
AntI-Trust LAWS B 
Hearing under section 8c(15)(A) not. proper method to test com- 
plaints under 
APPEARANCE 
Incorrect terminology in announcing attorneys for Government, not 
prejudicing either party as of no effect 
Practice in announcing attorneys for the Government under rules 
of practice under act 
ATTORNEYS 
Practice in announcing attorneys for Government under rules of prac- 
tice under act 
BUTTERFAT DIFFERENTIAL 
Record of promulgation hearing supports change in 
CONFISCATION 
Price Increases 
Evidence as to alleged squeeze of handlers between minimum pro- 
ducers prices as required by order and handlers’ price ceilings 
allegedly resulting in confiscation, not relevant for this decision_ 


CONSTITUTIONAL LAW 
Discrimination 
There is no unconstitutional discrimination in requirement that 
handlers allocate 95 percent of local producers’ milk to Class I 
sales, where, as in present case, there were reasonable grounds 
for adoption of such provision 


CORPORATIONS 
Liability of, as handler of milk handled by second corporation 


Validity of action of market administrator in disregarding entity of_ 
Court DECISIONS FOLLOWED 

Elm Spring Farm v. United States, 127 F. (2d) 920 (C.C.A. 1st, 1942), 
BARD S560 ono ee re Jeknenesen aac nad pas aaa une ckeenabes 

Green Valley Creamery, Inc. v. United States, 108 F. (2d) 342, 3 A.D. 
38 (1939) and Parker v. United States, 126 F. (2d) 370, 3 A.D. 45 
(1942), 129 F, (2d) 374, 3 A.D. 61 (1942), and 185 F. (2d) 54, 3 
A.D. 65 (1943) 
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Administrative necessity serves as potent influence for upholding ad- 
ministrative conetisiow: by —.6. 365 oe enc ocnesncecause 


NNN Es a a eee ene sal 
DAIRY AND PoULTRY BRANCH ; 
Lack of power of, to issue “legislative regulations”__.___..._-._---_-_- 


Limitation of exercise of, by market administrator in administering 
POR OCRI St DHOOW. os 2 boo ee a tg oe ee eee 


request of petitioner in this proceeding, its petition is dismissed 
with prejudice as to complaint relating to classification of milk 
used in manufacture of butter and without prejudice as to 
complaint concerning classification and pricing where stand- 
SEGarod Wad: TOW 2. ae nok cc ddoeecneeses 


Denial of Petition for Relief 
Petition for relief denied and dismissed on the ground that (1) the 


allegations in the petition as to the Secretary’s failure to deter- 
mine purchasing power of milk are not sustained, (2) the sound- 
ness of the Secretary’s regulations and findings in issuance of 
order is not within scope of proceeding under section 8c(15) (A) 
of the act, (3) the hearing under said section is not a proper 
method to test complaints under anti-trust laws, (4) the regu- 
lations of Office of Price Administration is not within the juris- 
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tition is ordered dismissed pursuant to the rules of practice 
WGOE GAG BAD wane os octet a en endo 


MILK 


WieaMine GF (OPM q.ccnnt nici tite ie tien cen denecnnqea 


oF FUNCTIONS WITHIN AGENCY 


Function of Department Attorneys 
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one who decides and department attorneys should not appear 
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EVIDENCE 
Burden of Proof as to— 
utilization of milk 727 
“Burden rests upon handler,” meaning of words as used in Secre- 
tary’s order 89 
Change in Butterfat Differential 
Record of promulgation hearing supports 
Conflict of, as to storage of milk in second plant 
Consideration de novo of issue under Secretary’s order 
Effect of inspection approval reports as 
Extrinsic matters such as “opinions” and “impressions” of various 
officials of Department are not binding upon Secretary 
Evidence external to petitioner, such as “voucher” support, when not 
essential 
Facts showing— 
execution of plan to evade order 
largest group of producers and handlers did not sponsor diversion 
payments at promulgation hearing 
second corporation was organized by first corporation and former 
prevented latter from making payments to milk market ad- 
ministrator under act 
“Fair preponderance of evidence” test as provided in order 
Illustrations of difference between records in prior and present pro- 
ceedings Sod 
Non-existence of, as based on words “burden to show” or requirement 
that market administrator verify reports “by audit of the han- 
dler’s reports” : 
Recourse to extrinsic matters 
Stipulations in prior proceeding as 


Terms “selective classification” and “burden of showing classification” 
or “proof of use” as mutually exclusive 
Utilization of Milk 
Burden of Proof 
Provision of order placing on handler burden of proof in estab- 
lishing uses made of his milk is not illegal 
EXCEPTIONS 
Failure to file, as creating assumption that parties do not object to 
proposals in presiding officer’s report 
Proposed Order 
Opportunity to file further exceptions is not necessary after changes 
in proposed order are made as result of exceptions filed there- 


FLUID PLANTS EQUIPPED WITH MANUFACTURING FACILITIES 
Meaning of term 
HEALTH DEPARTMENT APPROVALS 
Choice between one or two operation approvals by Health Department 
as not offering proper criterion for classification and pricing of 
I a ga aS a a ak 
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HEARING 
Effect of Consideration of Matters at Rule-Making Hearing 
Hearings prior to the promulgation of marketing orders under the 
Agricultural Marketing Agreement Act are held for the purpose 
of gathering information and to give the parties affected an op- 
portunity to present evidence and are not entirely analogous to 
legislative hearings since the order is prepared and issued on 
the basis of the entire record plus the application of the experi- 
ence and expertness of the agency, and the fact that a particular 
proposal put forward at the hearing was not adopted, is not 
to be given any great weight in determining the intent of 
the order 
INDEPENDENT AUDIT 
Request for, denied as inappropriate in absence of showing maladmin- 
istration by- market administrator 
ISSUES INVOLVED IN PROCEEDING 
Summary of contentions of Dairy and Poultry Branch 
Summary of petitioner’s contentions 
JURISDICTION OF SECRETARY 
Regulations of Office of Price Administration as not within purview 
of, in proceeding under section 8c(15) (A) 
LEGISLATIVE REGULATIONS 
Lack of power of Dairy and Poultry Branch and market administra- 
Oe We RS oe on oe ce eee ee ee eS Ae wae cn seals Sa 
LONG STANDING ADMINISTRATIVE CONSTRUCTION 
Question of, not involved in present proceeding 
MANUFACTURING PLANTS 
Meaning of term 
MARKET ADMINISTRATOR 
Lack of power of, to issue legislative regulations 
Limitation of discretion of, in administering Secretary’s order 
Nature of powers of 
MARKET SERVICE PAYMENTS 
Deviation from normal pattern of regulation under act 
Effect of, on price producers receive for their milk 
Provisions for, set out only in Order No. 27 (New York) 
METHOD OF OPERATION 
Determination of, as not within province of proceeding under sec- 
tion 8c(15) (A) 
Will not be examined 
MOTION 
Denial of, to compel Dairy and Poultry Branch, Food Distribution Ad- 
ministration, to stipulate facts 
Request for subponea duces tecum to enable examination of records of 
market administrator, granted 
NoTrice AND HEARING 
Discussion of terms, “due notice,” “opportunity for hearing,” and 
“finds upon evidence” used in act 
Prerequisites essential for promulgation or quasi- judicial proceedings 
under act 
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OFFICE OF PRICE ADMINISTRATION 
Regulations of, as not applicable to orders and regulations under act-- 250 


ORAL ARGUMENT 
Administrative Proceeding 


There is no procedural due process dogma that oral argument is 
essential to validity of any type of administrative proceeding. 729 


Proceeding Under Section 8c(15)(A) of Act 
Arguments as to the desirability of provisions of an order, rather 
than their legality, are out of place in proceeding under section 
(15) (A) of act 


OrpvER No. 3 (St. Louis, MissouRtr) 
Classification Provisions 
Legality and Constitutionality of 

Where petitioners, handlers of milk, subject to Order No. 3 as 
amended, regulating the handling of milk in the St. Louis, 
Missouri, marketing area, claiming to handle in excess of 
95 percent of the fluid milk in the marketing area, filed a 
petition alleging numerous invalidities in connection with 
the amended order, it is held, among other propositions, 
that the requirement that handlers allocate 95 percent of 
local producers’ milk to Class I sales does not violate (1) 
section 8c(5)(G) of the act, for it does not prohibit the 
marketing, in the marketing area, of milk purchased from 
dealers outside the marketing area or limit the marketing, 
in the marketing area, of milk products purchased from 
dealers outside the marketing area, or (2) section 8c(5) 
(A) of the act, which requires that prices shall be uniform 
as to all handlers; nor does the requirement violate (3) 
Art. 1, Sec. 8, cl. 1 of the Constitution as there are no 
imports, duties, excises, or taxes involved, or (4) Art. 1, 
Sec. 9, cl. 6 of the Constitution, which does not prohibit 
discrimination between individual ports within the same or 
different states but only discrimination between states__._._ 715 


OrpER No. 4 (GREATER BOSTON, MASSACHUSETTS) 
Liability of Corporation as Handler 

Where the petitioner, a corporate handler of milk, had organized 
another corporation and prevented it from making the reports 
and payments under Order No. 4, and so controlled and manip- 
ulated the funds of the corporate dummy that it had no assets 
with which to make the required payments, the first corporation 
is held liable as the handler for the amounts due the market 
administrator and the milk producers in connection with the 
milk handled through the second corporation, there being in 
essence but one entity, and therefore, the market administrator 
legally considered the petitioner was the handler involved in 
this proceeding 
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ORDER No. 27 (NEW YorRK) 
Accounting by Handler for Milk “Received from Producers” 
Since Order No. 27, as amended, makes handlers responsible for 
accounting and payment for milk “received from producers,” 
a handler operating a plant where milk is received from pro- 
ducers is responsible for milk caused to be delivered to its plant 
from producers by another person, regardless of whether the 
milk was “purchased” from producers by the handler operating 
the plant 
Background 
Classification of Milk 
Basis of 
Where petitioner reported the milk shipped from its plant at 
Slate Hill, New York, to Hershey Creamery Company, Har- 
risburg, Pennsylvania, as Class III-C, and the market ad- 
ministrator prorated the Golden Guernsey milk received by 
petitioner and not sold under the label “Golden Guernsey” 
among the uses of milk at the petitioner’s plant, as a result 
of which he reclassified into Class I a portion of the milk 
shipped to Hershey Creamery Company, and made an assess- 
ment against the petitioner for $4,526.63 which sum it paid 
under protest, it is held that petitioner is entitled to a re- 
fund or credit of this amount on the ground that this pro- 
ceeding shows petitioner met the requirements of the order 
by a preponderance of the evidence whether the words 
“. . the burden rests upon the handler .. . to show that 
(milk) . .. should not be classified as Class I milk...” 
mean “preponderance of the evidence” or simply the duty of 
bringing forward evidence; and it is further held: 

(1) The order as written does not permit the adminis- 
trator to refuse acceptance of petitioner’s report merely be- 
cause from the nature of the transaction there was No sup- 
porting evidence external to petitioner or because the market 
administrator was unable to attain a metaphysical certitude 
of the correctness of the report as to Class III-C milk; (2) 
the market administrator—an officer operating on a sub- 
administrative level—is not invested with the same discre- 
tion accorded in judicial proceedings; (3) since the record 
clearly shows that the market administrator was convinced 
that no proof that petitioner could offer would satisfy him, 
the controversy in issue is considered de novo; and (4) the 
question as to whether regardless of proof the ,petitioner 
was entitled to selective classification is not essential for 
this decision as it is decided that the petitioner met the 
requirements of the order for establishing in Class III-C to 
milk shipped to Hershey Creamery Company 

Conversion Factor 
Exactness of Use of 83.7 Pounds 
Where order contained no specific prescriptions on milk equiva- 
lents for milk used for cream and petitioner complains of 


Page 
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Orper No. 27 (NEw YorK)—Continued 
Conversion Factor—Continued 
Exactness of Use of 83.7 Pounds—Continued 


the market administrator’s use of a conversion factor of 
82.5 pounds for 40 quart cans of 40 percent cream and 
seeks the use of a factor of 83.7 pounds, relief requested 
is granted because (1) the issue is solely one of fairness or 
resonableness in a situation where people may reasonably 
differ on the precise factor to be employed, and (2) in a 
former section 8c(15) (A) proceeding, the use of 83.7 pounds 
was decided to be fairer than the 82.5 pound factor 


Department of Health Approval 
The fact that the Health Department of the City of New York ap- 


proved Building No. 1 as a plant or “creamery” and Building 
No. 2 as a separate plant, owned and operated by the petitioner 
at Webster Crossing, is not decisive on question as to whether 
the buildings involved in this proceeding constitute separate 
plants so as to entitle petitioner to market service payments 
with respect to milk moved via pipe-line from Building No. 1 
to Building No. 2 


Market Service Payments 
Since the findings of fact based on the evidence disclosed in this 


Plant 


proceeding established that milk moved via pipe-line from 
Building No. 1 to Building No. 2, owned and operated by the 
petitioner at Webster Crossing, New York, constituted unitary 
integrated operations making the enterprise one plant, and be- 
cause under the terms of Order No. 27, as amended, market 
service payments are not permitted on movement or transpor- 
tation of milk within the limits of a single plant, the relief 
sought by the petitioner with respect to market service pay- 
ments for milk received by it from producers at Webster Cross- 
ing is denied 


Meaning of word, as shown by order_-_---_-- at eee ae een a a laa 


Proration and Computation of “Unaccounted for’ Milk 
Where petitioner, a handler under Order No. 27, contests payment 


as Class I priced for ‘unaccounted for” milk, or plant loss in 
excess of 2 percent of receipts from producers, at its plant where 
it received milk from producers, from other plants and from 
other handlers, it is held that (1) there can be no proration 
of the “excess plant loss’ between Class I priced and Class I 
unpriced uses of unaccounted for milk because Article III, sec- 
tion 2, of the order by implication requires that excess plant 
loss be classified Class I priced, and (2) the practice of con- 
sidering all excess plant loss at petitioner’s plant as milk re- 
ceived from producers is not shown by petitioner to be un- 
authorized under the order, or to be so unreasonable or dis- 
criminatory as to be invalid 


Page 
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OrvER No. 27 (NEw York )—Continued 
Reclassification of Milk Based on Handlers’ Records 
Where petitioners complained of the market administrator's re- 

classification of milk based on what their records disclosed, ex- 
cept that the market administrator used 80 percent as the but- 
terfat content of butter in absence of a showing of such 
content in the records, and petitioners conceded the accuracy 
of the 80 percent figure, it is held that petitioner failed to 
prove that the reclassification was erroneous, and their re- 
quest for an outside audit is denied as inappropriate in the 
absence of a showing of maladministration by the market ad- 
ministrator 


Selective Classification 
Determination of question of, as not essential for present decision- 


OrpER No. 41 (CHICAGO) 

Classification and Pricing of Milk Where Standardization is Involved 
Where petitioners, milk handlers under Order No. 41, standard- 
ized milk downward and the order contained no specific pro- 
visions. for classifying and pricing milk where standardization 
is involved, it is held: (1) the market administrator had 
authority to deal with the problem because the order required 
the classification and pricing of petitioners’ milk; (2) since 
petitioners concede the propriety of classifying and pricing 
as Class I the fluid milk disposed of and classifying and pricing 
in Class II and III amounts of milk determined on the basis 
of the average butterfat content of milk received from pro- 
ducers, the only issue is whether credit for the resulting excess 
of sales over receipts should be at the Class III price allowed 
by the market administrator or $1.40 per hundredweight claimed 
by petitioners; and (3) the Class III credit is preferred because 
it is more in line with the classification and pricing provisions 
of the order than the $1.40 per hundredweight, and it has not 
been shown to be illegally discriminatory or otherwise not in 

accordance with law 


Classification of Milk 
Propriety of classifying and pricing as Class I fluid milk dis- 
posed of 


Propriety of classifying and pricing in Class II and Class III 
amounts of milk determined on basis of average butterfat con- 
tent of milk received from producers 


Dismissal 
Opportunity for Hearing on Manner of Application of Order 
Although dismissal of the petition with prejudice would be 
warranted because petitioners’ counsel refused at the hear- 
ing before a presiding officer to enter into argument as to 
the merits of the petition and deliberately elected to place 
his hopes on the enforcement proceeding, the petition is 
merely dismissed, but as the petitioners were not permitted 
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ORDER No. 41 (CHicaAco)—Continued 
Dismissal—Continued 
Opportunity for Hearing on Manner of Application of Order—Continued 
to litigate in the enforcement proceeding the question as to 
the amounts of money due from them under the order, 
this order of dismissal shall not prevent petitioners from 
filing a petition claiming of the manner of application of the 
order to their business 
Market Administrator 
Authority of, to classify and price milk where standardization 
is involved 
Reconciliation of sales with receipt 
Sales and Receipts 
Reconciliation of 
Variance 
Where, prior to the issuance of Order No. 41, regulating the han- 
dling of milk in the Chicago marketing area, notice was given 
by Secretary pursuant to act of a public hearing on a pro- 
posed marketing agreement and proposed order which ex- 
empted producer-handlers from the operation of the order except 
as to filing of reports, and there was no mention during the 
hearing and no proposal was then made relating to the regu- 
lation of producer-handlers, both the order as adopted did in 
fact contain regulatory provisions relating to such handlers, 
it is held that, under the circumstances, the variance between 
the proposed order and the approved order unsupported by 
evidence did not comply with the requirement of the act as to 
notice and hearing upon the proposed order, inasmuch as there 
was no opportunity as is now the case, to except, after hearing, 
to the contested provision, and because the provision in ques- 
tion is not an integral part of the regulatory scheme under the 
act, and therefore, relief sought by petitioners for exemption 
from the operation of the contested provision of the order is 
granted 
Orper No. 47 (FALL RIVER, MASSACHUSETTS) 
Handler 
Joint liability as 
Handler, Who is 
Farmers who purported to sell cows to a corporation but con- 
tinued to keep and care for them as before the sale, held to be 
producers of milk within the meaning of Order No. 47, and 
the corporation and two individuals who acted together in 
the execution of a scheme intended to evade the order for 
their mutual benefit by attempting to show that they were 
producers, and therefore, not subject to the order, held to 
be “the handler” and jointly liable for payments required 
of the handler 
PARTY 
Meaning of term, under rules of practice under act 
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Definition 
PETITION 
Allegations in, as to Secretary’s failure to determine purchasing power 
of milk not established 
Failure to make full statement of facts upon which petition is based 
as cause for dismissal of 
Reargument granted 
Relief requested by petitioner granted 
Stay of Order granted 
PLANTS 
Stations included in term, as used in order_____---__---_-_-- pe 350 
PRESIDING OFFICER’S REPORT 
Failure to file exceptions as creating assumption that parties do not 
object to proposals in 
Ruling in, that relationship of parties to the business involved in pro- 
ceeding was that of employee, and not handler, overruled 
PRICE INCREASES 
Confiscation 
Evidence as to alleged squeeze of handlers between minimum pro- 
ducers’ prices as required by order and handlers’ price ceilings 
allegedly resulting in confiscation not relevant in this pro- 
COQGMIS oo as aR sa Sa Ad ah le ee ee 728 
Issue in present proceeding as involving legality of policy followed by 
Department 
Scope of, under section 8c(15)(A) of act 
Soundness of Secretary’s regulations and findings in issuance of order 
as not within scope of proceeding under section 8c(15)(A) of act-. 250 
PROCEEDING 
Stipulations made in 
PROCEEDING UNDER SEcTION 8c(15)(A) oF AcT 
Adjudicatory in nature 
Adjudicative or quasi-judicial in character 
Oral Argument 
Arguments as to the desirability of provisions of an order, rather 
than their legality, are out of place in proceeding under sec- 
tion 8c(15)(A) of act 
PRODUCER 
Scheme to show handler was producer, detected 
PROMULGATION HEARING 
Nature and purpose of 
Prerequisites essential for 
PROPOSED ORDER 
Exceptions 
Opportunity to file further exceptions is not necessary after changes 
in proposed order are made as result of exceptions filed thereto- 729 
“PURCHASED” 
Intentional omission of word, in order, to minimize administrative 
difficulties and to make plan work 
Word used in section 8c(5) of act as extending to milk acquired for 
marketing 
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Page 
QUASI-JUDICIAL PROCEEDING 
Prerequisits essential for 3 
Res JUDICATA 
Administrative Determination 
In a proceeding under the Agricultural Marketing Agreement Act 
of 1937 complaining of the refusal of the market administrator 
to make payment of certain claims to which petitioner alleged 
it was entitled, a decision in a prior proceeding with respect 
to an earlier period was not res judicata in favor of the pe~ 
tioner, since different claims and a different period of time 
were involved and the former record, viewed in the light of the 
later record, was incomplete 
Application of doctrine of, to administrative determination as not yet 


clearly defined 


354 


356 


Application of Doctrine of, to Administrative Proceedings 
Although the part which res judicata should play in administrative 
proceedings is not yet clearly defined, nevertheless, in carrying 
out the objectives of the act and the order, and in the public 
interest, duty demands an examination of all the facts shown 
by the record in the proceeding 


Inapplicability of Doctrine of, to Administrative Proceedings In- 
volving Different Claims 
The substantial differences between the claims, the records, and 
the different period of time involved in the previous and present 
proceedings preclude the petitioner from invoking the prior 
proceeding as being res judicata on question of market service 
payments 
When reason for rule seems to disappear___..._.______--_-.-__--- Prete 


RULINGS ON MOTIONS 
Subpoena Duces Tecum to Enable Examination of Records of Market 


Administrator 

Motion for a subpoena duces tecum to enable petitioners to examine 
the records of the market administrator for the purpose of as- 
certaining the facts of the transactions involved in this pro- 
ceeding, granted, but motion to compel Dairy and Poultry 
Branch, Food Distribution Administration, to stipulate facts, 
denied 

SECTION 8c(5) OF AcT 
Word “purchased” used in, as extending to milk acquired for mar- 
keting 


Secrion 8c(15)(A) oF AcT 
Nature of proceeding under 


Scope of proceeding under 


SeEcTION 10(b) oF AcT 
Inapplicability of provision of section 10(b) of act to provisions re- 


lating to administrative assessments __._______-_______- “ 
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Page 
SELECTIVE CLASSIFICATION 
Meaning of term 
Record discloses amounts of milk received from other handlers con- 
sidered as utilized by agreement pursuant to practice of 
SEPARATE PLANTS 
Mere fact that manufacturing operations and fluid operations are per- 
formed in separate buildings not conclusive that respective build- 
ings constitute separate plants 
SHORTAGE PAYMENT 
Meaning of term 
STARE DECISIS 
Refusal to apply principle of, as based on difference between records 
in prior and present proceedings 
STATUTES : 
Construction and Interpretation 
Application of administrative policy of Department in construing 
349 


Application of statute or regulation in situations not covered with 
unequivocal exactness 349 


Harmonizing and making effective provisions of 250 


Rule of strict construction prevails in choice between strict and 
liberal construction 357 


Interpretation beyond intra vires limits resulting as amendment hav- 
ing substantive effect on those regulated held invalid 93 


STIPULATION OF FAcTs 
Denial of motion for, by Dairy and Poultry Branch, Food Distribu- 
tion Administration 
SUBORDINATE ADMINISTRATIVE OFFICER 
Scope of Review of Acts of 
Discretionary acts of a subordinate administrative official in in- 
terpreting and administering an order issued by a superior of- 
ficial should not be given the same finality in administrative 
proceedings as are given by the courts to acts of administrative 
officials in administering and interpreting a statute, and since an 
order may be readily amended its scope should not be extended 
by interpretation not authorized by the order 
SUBPOENA Duces TecuM 
Motion for, to enable the examination of records of market admin- 
istrator, granted 
SUPPLEMENTAL ORDER 
Correction of Error 
The word “unstirred” as appears from Findings of Fact 9, of order 
dated December 14, 1948, dismissing the petition, being incor- 
rect, accordingly, it should be deleted and replaced by the word 
“stirred” 
Petition for Reconsideration of Prior Order Denied 
Previous order granting relief to petitioners affirmed because (1) 
provisions of Order No. 41 in dispute fail to satisfy requirements 
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Page 
SUPPLEMENTAL ORDER—Continued 
Petition for Reconsideration of Prior Order Denied—Continued 
of act as to notice, opportunity for a hearing and evidence, and 
(2) even if such requirements do not apply to specific provi- 
sions of Order No. 41, as distinguished from the order as a 
whole, petitioners would be entitled to de novo consideration 
here since provisions are substantially different from any con- 
sidered at the promulgation hearing and such consideration 
would result in a decision in favor of petitioners 


Reargument 
Upon consideration of the petition filed by the Food Distribution 
Administration (now the Office of Distribution) for reconsid- 
eration of order of January 7, 1944, and the answer thereto, 
request for reargument which shall contain answers to certain 
questions and shall follow specific instructions granted 


Stay Order 
Pursuant to request of the Dairy and Poultry Branch, the order 
of January 7, 1944, granting relief requested by petitioners is 
stayed pending a decision on its petition for reconsideration-- 


TITLE TO MILK 
Technical consideration of, not governing in view of provisions of 
order and regulatory scheme employed 
“UNACCOUNTED FOR’ MILK 
Proration and computation of 
UNGRADED MILK 
Pricing Provisions 
There is no requirement that order contain pricing provisions for 
ungraded milk or milk purchased by handler from dealer out- 
side marketing area 
UTILIZATION OF MILK 
Burden of Proof 
Provision of order placing on handler burden of proof in estab- 
lishing uses made of his milk is not illegal 
Words AND PHRASES 
Combination plants 
Distress milk 
Feeder plant 
Flax flow pump 
Fluid plants equipped with manufacturing facilities 
Manufacturing plants 
Negative plant loss 


Pasteurizing plant 

Producer 

Purchased 

Separating cream pasteurizing 
Separators 

Shortage payment 

Skim holding three tanks 
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CONSENT ORDER 
Suspension of registration as floor broker 
REGISTRATION 
Suspension of, as floor broker 
A registered floor broker having admitted taking the other side of 
his customers’ orders for cotton futures contracts on a contract 
market without their consent, and having consented to an order 
of suspension, a consent order is entered suspending his regis- 
tration for ten days 
TAKING OTHER SIDE OF CUSTOMERS’ TRADE 
Violation of act ------ a a ca ir iB aa 
TRADING PRIVILEGES 
Denial of, not merited 
VIOLATION OF ACT 
Taking other side of customers’ trade 


FEDERAL SEED ACT 
ADMINISTRATIVE LAW 
Evidence 
Hearsay Rule 


Hearsay is admissable in administrative proceeding even though 
it does not come within any of the recognized exceptions 
to the hearsay rule 


ALABAMA SEED LAW 
Repeal of, interpreted as revised 
CEASE AND DESIST 
Violation of Act 
On the basis of the official records of analyses of seed samples, 
without the testimony of the officials who actually made the 
analyses, respondent is ordered to cease and desist from ship- 
ping or delivering for shipment in interstate commerce seeds 
with labels containing false statements or not showing the 
presence of noxious weed seeds 
CONSTITUTIONAL LAW 
Constitutionality of Act 
Federal Seed Act held not unconstitutional because of vagueness, 
lack of uniformity and delegation to States 
EVIDENCE 
Facts showing— 
labels were false 
violation of Federal law 


Hearsay Rule 
Hearsay is admissable in administrative proceedings even though 
it does not come within any of the recognized exceptions to the 
hearsay rule 
Presumption of proper performance of duties by State inspectors_... 739 
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HEARING 
Validity of Act 
Since the hearing in this proceeding took place at respondents’ 
residence, and they were not denied compulsory process for 
witnesses, respondents are not entitled to complain that the act 
is invalid because it does not specifically provide where the 
hearing shall be held or to whom subpeonas shall be available__ 


PUBLIC OFFICERS 
Presumption of Proper Performance of Duties by 
Public officers regularly performing duties within the scope of their 
authority are presumed to be qualified and to perform their 
functions properly 


STATE SEED ACT 

Inapplicability of, in Cease and Desist Order Under Federal Seed Act 
Respondents’ contention that the proceedings should abate due to 
the fact that the Alabama Seed Act of 1940 had been repealed 
and that thereafter and subsequent to the initiation of this pro- 
ceeding, a new act had been passed by the Alabama State Legis- 
lature is fallacious as cease and desist proceedings are remedial 
in nature, and directed to enjoin violations of the Federal Seed 
Act of 1939 and not of the State law of Alabama, as it existed 

or might exist at any particular time 


VIOLATION OF ACT 
Shipping seeds to which false labels are attached 


GRAIN STANDARDS ACT 


EVIDENCE 
Facts showing— 
improper loading of cows 


EXAMINER’S REPORT 
Opportunity to make exceptions to, under act 


EXCEPTION TO EXAMINER'S REPORT 
Tentative Order as vehicle for, under act 


PRINCIPAL AND AGENT 
Act of agent within scope of his authority as act of principal re- 


gardless of latter’s actual knowledge 


TENTATIVE ORDER 
Opportunity to make exceptions to examiner’s report by means of-_- 
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VIOLATION OF ACT 
Improper Loading of Car- 

Loading cars of corn sold in interstate commerce by grade in such 
manner that the usual probing and inspection would not disclose 
inferior corn in the bottom of the cars, with the result that 
two Federal inspections did not reveal such inferior corn, con- 
stitutes a violation of the act, and the facts are ordered to 
be published 


PACKERS AND STOCKYARDS ACT, 1921 


ADMINISTRATIVE LAW 
Allusion to Difference in Security of Judicial over Administrative 
Action 
The frivilous claim of a party seeking justice from an administra- 
tive tribunal upon the ground that it could not obtain justice 
in Federal court is no less worthy of consideration than the 
unwarranted contention sometimes advanced that justice is ob- 
tainable only in the courts 


Segregation of prosecutive and judicial functions 


AGENCY 
Language used in telephone conversation that “respondent was to 
take care of cattle and handle them just like they were his” con- 
strued as an authorization to sell cattle as agent 175 


AGRICULTURE. DECISIONS 
“Decisions” and “order” interchangeably used in 
Division labeled “conclusions” as much a part of final order as divi- 
sion labeled “order” used in 


AGRICULTURE DECISIONS DISTINGUISHED 
In re Sondra Marotznik, 2 A.D. 568 (1943); In re Abraham Forman, 


3 A.D. 473 (1944) 


AGRICULTURE DECISIONS FOLLOWED 
In re Kingsway Poultry Corp., 1 A.D. 573 (1942); In re Wyckoff Poul- 
try Corporation, 1 A.D. 737 (1942), 3 A.D. 271 (1944); In re 
Mirotznik & Rosenberg, 1 A.D. 751 (1942); In re Nostrand Poultry 
Market, Inc., 3 A.D. 274 (1944) 


AMENDMENT OF APPLICATION 
Extension of Time 
Respondent’s request to extend time from February 7 to February 
17, 1944, to amend its application granted 


ASSIGNMENT OF CLAIM 
Failure to raise issue 


ATTORNEY 
Advice of counsel contrary to law as serving no protection 
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BooKs AND RECORDS 
False Entries : 

Since respondent admitted the making of false entries in its records, 
but denied that they were willfully made with intent to violate 
the act, it is ordered that respondent shall keep records cor- 
rectly disclosing all transactions in its business including the 
true name of the persons from whom it buys and sells livestock_ 

Issuance of order to keep full records obviated in presence of exist- 
ing order so directing 
BUFFALO Live STocK EXCHANGE, INC. 
Applicability of rates and charges under published tariff of 


CEASE AND DESIST 
Clearing Trade for Another Without Being Registered 
Respondent, a registered market agency, is ordered to keep the full 
records required, to cease and desist from clearing trades for 
another without being registered to clear, and to discontinue 
any arrangement under which an unregistered employee acts 
O30 \ORIOr A MOG eo od cea eee oases a 


Engaging in business as dealer without registration 
Failing to furnish to consignors true written account of sale of live- 


Failing to obtain best market price for livestock 


Failure to Render Reasonable Stockyard Services 

Respondent, a market agency, ordered to cease and desist from fail- 
ing to render reasonable stockyard services by failing to fur- 
nish true written account of purchase of all livestock purchased 
by him on commission, showing (1) true weight of such live- 
stock, (2) pertinent facts concerning livestock previously sold 
by respondent on commission and later on same day re-acquired 
by it at an increase in price to fill an order of purchase, and 
respondent is further ordered to keep books and records dis- 
closing the nature of his commission transactions 


False and Incorrect Records 
Respondents, a market agency, are ordered to cease and desist from 
making false and incorrect records in connection with their 
business transactions, and are, ordered to keep full and correct 
records as fully and correctly disclose all their business trans- 
actions 


False Sales Tickets 

Issuing false sales tickets and failing to record this fact and the 
purchaser’s name in its records by live poultry dealer consti- 
tutes a failure to keep the required records under the act, and 
therefore, the respondent is ordered to cease and desist from 
issuing false sales tickets, which may constitute a deceptive 
practice even though the purchaser was not deceived, and from 
failing to sign sales tickets and show the purchaser’s name on 
them as required by the regulations, and respondent is further 
ordered to keep full records 
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CEASE AND DesistT—Continued 
Financial Requirements 

Respondent, a licensed live poultry dealer in Newark is ordered 
to cease and desist from the unjust, unreasonable, unfair, and 
deceptive practice of purchasing live poultry when his financial 
condition is below that required of licensees, and all phases of 
the live poultry business in a designated market are held 
within the current of interstate commerce under the terms of 
the act and the designation 


Incorrectly reporting names of purchasers of livestock to consignors... 481 
Making false entries in records 


Rates and Charges 
Where respondent’s violations of the act were due to misunder- 
standing, his registration as a dealer in live poultry is not 
suspended but respondent is ordered to cease and desist from 
misapplying his tariff and from taking consigned live poultry 
into his own account, unless, in his account of sale to the con- 
signors, he discloses the full facts 


Selling livestock by market agency to itself and its employee 


Unfair Practice 

On the basis of the evidence disclosed in this disciplinary pro- 
ceeding instituted by an Order of Inquiry and Notice of Hearing, 
issued by the Deputy Director of the Food Distribution Admin- 
istration charging the respondent, a market agency, with the 
perpetration of certain unfair, unjustly discriminatory and 
deceptive practices or devices, and with failure to render reason- 
able stockyard services, it is ordered that the respondents shall 
cease and desist from (1) reporting weights of livestock to con- 
signors not supported by duly executed scale tickets, (2) issu- 
ing false reports to consignors of livestock that consignments 
were sold in separate lots, and (3) failing to keep such ac- 
counts, records, and memoranda as will fully and correctly dis- 
close all transactions involved in their business 


On the basis of the evidence disclosed in this proceeding insti- 
tuted by the complaint of the Agricultural Marketing Adminis- 
tration (now Food Distribution Administration) charging the 
respondents with the perpetration of certain unfair, unjust, un- 
reasonable, unjustly discriminatory, and deceptive practices, 
and failure to render reasonable stockyard services’in violation 
of the act, it is ordered that the respondents shall cease and 
desist from (1) failing to take required temperature in applying 
tuberculin tests to livestock, (2) failing to apply approved 
tests to livestock on which health certificates are issued, (3) 
recording tests not actually taken, (4) failing to take blood sam- 
ples when testing for Bang’s disease, (5) issuing false certif- 
icates showing livestock had been tested, (6) allowing unau- 
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CEASE AND Desist—Continued 
Unfair Practice—Continued 

thorized persons to perform veterinary services, and (7) per- 
mitting others to affix respondents’ names to charts or certif- 
icates without respondents’ knowledge of the true facts; and it 
is further ordered that registration under the act of three re 
spondents should be suspended for 3 years and of another re- 
spondent for 30 days only on the ground that the latter did 
not actually know of the unfair practices of the partners 

On the basis of the evidence disclosed in this disciplinary proceeding 
instituted by the complaint of the Food Distribution Administra- 
tion, now the Office of Distribution, charging the respondent, a 
market agency, with using certain unfair, unjustly discrimina- 
tory and deceptive practices and devices, it is ordered that the 
respondent shall cease and desist from (1) failing to render 
true written accounts of purchase, (2) using livestock, in which 
it has a pecuniary interest or which is owned by persons with 
whom it is associated or who clears its operations, to fill pur- 
chase orders without disclosing such facts on the account of 
purchase, and (8) receiving any profit other than its lawful 
commission as set out in its tariff in the purchase of livestock 
on commission, and it is further ordered that the respondent 
shall keep such accounts, records and memoranda as will fully 
and correctly disclose all transactions involved in its business, 
including records and items as directed in this order 

Respondent, a market agency, engaged in buying and selling live- 
stock on commission, is ordered to cease and desist from using 
certain unjust, unfair, and discriminatory practices consisting 
of selling consigned hogs to a dealer without giving other 
buyers opportunity to bid on them, selling hogs so that dealer 
will get the profit from resales but consignor will bear the losses, 
failing to report to consignors and to record the true facts con- 
cerning sales, but as respondent did not actually know of the 
violations when committed by its employee, and stopped them 
when brought to his attention, its registration is not suspended_-_ 

Respondent, a market agency, is ordered to cease and desist from 
perpetrating unjust, unfair, and deceptive practices in issuing 
accounts of sales falsely indicating the consignor of animals 
known to have been stolen and causing false yard tickets to 
be issued for such animals, and to cease and desist from viola- 
tion of the act in delivering proceeds of sales to other than 
the owner or his agent 

Respondent, market agency and dealer, charged with engaging in 
and using unfair, unjustly discriminatory and deceptive prdc- 
tices or devices, ordered to cease and desist from (1) purchasing 
for its own account livestock consigned to it for sale on com- 
mission, and reselling livestock and failing to remit additional 
prices received in such resales, (2) selling consigned livestock 
to its employees, (3) failing to disclose true name of purchaser 
in accounts of sale issued to consignors, and (4) making false 
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entries in its account, and it is further ordered that respond- 
ents shall maintain proper books and records as directed in 
CIE: CONGR cn ee eet oom emaanees 268 

Respondent, owner of a posted stockyard, is ordered to cease and 
desist from perpetrating unjust, unfair, and deceptive prac- 
tices in placing false information on yard tickets, issuing yard 
tickets for hogs known to have been stolen, and from violations 
of the act in issuing tickets showing receipts of livestock from 
consignors unless the livestock is actually so received, and 
permitting its employees to issue yard tickets without actually 
knowing the livestock was received from the consignor, and is 
ordered to make, when livestock is received, and keep tickets 
showing the name of the consignor, or his agent-_____________ 649 

Violation of Act 

On the basis of the evidence disclosed in this disciplinary pro- 
ceeding instituted by the complaint of the Deputy Director of 
the Food Distribution Administration, now the Office of Distribu- 
tion, charging the respondent, a market agency, with certain 
violations of the act, it is ordered that the respondent shall 
cease and desist from (1) failing to have in its possession 
scale tickets showing the weight of livestock at the time of 
purchase, and, in accounting to the buyers, failing to report 
the actual weight of the livestock purchased for their accounts, 
(2) failing to report to the buyers of livestock that the re- 
spondent rendered clearing services to persons from whom the 
livestock was purchased, and (3) failing to keep accounts, 
records, and memoranda so as to fully and correctly disclose 
all transactions involved in its business__-.-.--__------------ 176 

Respondent, a live poultry dealer, having admitted the facts and 
waived hearing, and both parties having consented to a cease 
and desist order by failing to except to the examiner’s proposal 
of such order, the respondent is ordered to cease and desist from 
making false entries in its records and is ordered to keep full 
WECONGS. | occ dst et eee eek usa ce sae eae 

Respondent, a live poultry dealer, having admitted the facts and 
waived hearing, and both parties having consented to a cease 
and desist order by not excepting to the examiner’s proposal 
of such order, the respondent is ordered to cease and desist 
from making false entries in its records and is ordered to keep 
C0ll’ TOCOPEE. occnahadostecasenncneene wae ana eee 

Respondent, a market agency at a posted stockyard; having ad- 
mitted the facts and having consented to the issuance of this 
order, is ordered to cease and desist from failing to have scale 
tickets showing the weight of livestock purchased on commis- 
sion, issuing false reports to purchasers, misapplying its filed 
tariff, and disposing of scale tickets and drive-in slips without 
the required consent, and is further ordered to keep proper 
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Respondent, a market agency at a posted stockyard, having ad- 
mitted the violation of the act, it is ordered that he cease and 
desist from selling consigned livestock to himself and em- 
ployees without notifying consignors, selling to unregistered 
dealers, selling consigned livestock at less than its fair value, 
giving rebates, falsifying records, and misapplying his filed 
tariff, and because of these serious violations his registration 
is suspended for 90 days 

Respondent, a market agency, is ordered to cease and desist from 
making false entries in its accounts and records, remitting 
proceeds of sales to consignors on the basis of prices different 
from prices for which animals were sold, failing to furnish 
true written accounts showing the exact price received for live- 
stock, the exact price paid to sellers, and the exact amount of 
freight expense 

Respondent, a registered market agency at a posted stockyard, 
having admitted being insolvent, diverting shippers’ funds, 
making false entries in reports and records, and overcharging 
customers for feed and bedding, is. ordered to cease and desist 
from violations of the act, and registration is suspended for 
six months and until such time thereafter as he shows him- 
MOLE SUNORE = ose tee eesti aie ase la es ot ag OE a Ee 

Respondent market agency and dealer having admitted its viola- 
tions of the act, is ordered to cease and desist from selling 
consigned livestock to itself and to its employee without notify- 
ing the consignors, selling to dealers not registered as such, 
furnishing clearing services without being registered, mis- 
applying its tariff, and keeping inadequate records, but since 
complainant did not recommend suspension of respondent’s 
registration, and in view of prior orders, it seems unnecessary 
to suspend its registration 

Respondents, registered as a market agency at a posted stockyard, 
are ordered to cease and desist from violating the act by op- 
erating at another posted stockyard without registering and 
furnishing bond, falsely reporting to and taking secret profits 
from customers for whom they purchase livestock, buying live- 
stock consigned to them for sale without reporting fully to the 
consignors, failing to keep complete records, and giving gratui- 
ties to truckers, and, as the frauds practiced by respondents 
were planned by them, their registration is suspended for a 


Since rebates were made in apparently a very small proportion of 
transactions conducted by the respondent market agency for 
many years and no prior violations of the act have beca shown, 
the interests of proper enforcement of the act are met by issuing 
a cease and desist order without suspending respondent’s reg- 
istration 

Since respondent, stockyard owner, has admitted the facts of mak- 
ing false entries in its records and reports and has waived hear- 
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CEASE AND Desist—Continued 
Violation of Act—Continued 
ing, and the parties to the proceeding have consented to the 
issuance of a cease and desist order by failing to except to the 
examiner’s recommendation, the respondent is ordered to cease 
and desist from making false entries in its records and re- 
ports, and is ordered to keep full records disclosing all trans- 
actions involved in its business 
Upon respondent’s admission of facts charged in the complaint, 
the respondent, a market agency, is ordered to cease and desist 
from (1) failing to furnish to its principals accounts for pur- 
chase and of sale showing all facts incident to the transactions 
involved, including the true names of sellers and purchasers 
of livestock, (2) failing to show true. facts regarding weights 
of livestock reported, (3) improperly applying its tariff, and 
respondent is further ordered to maintain books and records 
showing all transactions involved in its business, and since 
no fraud is shown, and respondent did not profit as a result of 
the violations of the act, at the recommendation of the Office 
of Distribution, the respondent’s registration is not suspended_-_ 
CEASE AND DEsIsT’ ORDER 
Appropriateness of, in Absence of Willful Violation of Act 
Although the record is indefinite as to just what order the parties 
consented to, and although a cease and desist order is not gen- 
erally appropriate where violations were not willful, were dis- 
continued, and seem unlikely to recur, but as the parties have 
consented to such an order, the respondent market agency is 
ordered to cease and desist from allowing an officer to deal in 
livestock consigned to it, and from filling a purchase order with 
a consignment without showing such facts on the accounts of 
purchase and sale 
COMPLAINT FOR REPARATION 
Facts failing to prove allegations in 
CONSENT ORDER 


Commission Rates 
Pursuant to a request of the respondents, the order of February 13, 


1948, temporarily suspending the provisions of orders hereto- 
fore entered in this docket prescribing maximum rates to be 
assessed by petitioners for buying and selling livestock on com- 
mission is extended to and including June 30, 1944, with the 
exception that quarterly reports are modified in certain re- 
spects, and it appears unnecessary, in this order to rule upon 
respondents’ request to eliminate certain rates provided in their 
Tariff No. 9, as the terms of the consent order do not require 
the assessment of such charges 

Pursuant to the terms of stipulation entered into between the re- 
spondents and the Office of Distribution, provisions of prior 
orders heretofore entered in this docket on January 8 and 
March 12, 1934, prescribing maximum reasonable rates for 
charges for the services of the respondents for buying -and 
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CoNSsENT ORDER—Continued 

Commission Rates—Continued 
selling livestock on a commission basis are suspended for period 
to and including January 30, 1944, during which time respond- 
ents shall not file, assess, or collect rates or charges in excess 
of those specified in the stipulation 

Extension and Modification of Prior Order 

The provisions of the order of August 5, 1943, which suspended to 

June 30, 1944, the rates and charges prescribed in the order of 
July 10, 1935, are hereby continued in effect to and including 
December 31, 1944, and are modified so as to permit the re- 
spondents to file quarterly reports upon the basis stated in 
the stipulation filed June 30, 1944 


Rates and Charges 
Pursuant to stipulation, the parties to the proceeding consented to 


the issuance of an order further extending, from June 1, 1944, 
to December 31, 1944, the suspension provisions of the prior 
orders prescribing maximum rates and charges for yarding live- 
stock, with the exception that the petitioner may, in future 
quarterly statements, eliminate the amount paid to individual 
employees, provided it shows in lieu thereof the total number 
of employees earning a stated lump sum 

Pursuant to stipulation, the parties to the proceeding consented 
to the issuance of an order further extending, from June 1, 
1944, to June 1, 1945, the suspension provisions of the prior or- 
ders prescribing maximum rates and charges to be assessed by 
the petitioner for yarding livestock received for sale and direct 
shipments received by truck, and for cleaning and disinfect- 
ing, and of order prohibiting the assessing or collecting of 
rates and charges in excess of those set forth in the previous 


orders 


Unfair Practice 
Pursuant to admission of facts and consent by respondent and rec- 


ommendation of the Office of Distribution, respondent is ordered 
to cease and desist from the unfair practice of attempting by 
threats to discontinue his patronage or otherwise, to influence 
the weighing services furnished at posted stockyards named 
in Finding 1 
Violation of Act 

Upon consent of respondent, a market agency at a posted stock- 
yard, and recommendation of the Office of Distribution, the re- 
spondent is ordered to cease and desist from, (1) failing to 
report the true names of purchasers of consigned livestock, 
(2) selling consigned livestock to a purchaser in whom respond- 
ent has a pecuniary interest without fully disclosing such fact 
to the consignors, (3) failing to charge for its services in ac- 
cordance with its filed tariff, and (4) disposing of records 
without written consent required by regulations under the act_-_ 
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“CONSIGNMENT” 
Cattle and Calves 
Order Modifying Definition of Term 
Provisions of prior order relating to the definition of “consign- 
ment,” as used by the market agencies at the St. Louis Na- 
tional Stock Yards in applying their rates and charges, modi- 
fied, to the effect that cattle and calves are to be considered 
separate species for the purpose of assessing tariff charges._. 490 


CONSTITUTIONAL LAW 
















CONTINUANCE 
Denial of reasonable request for, as constituting prejudicial error__.. 482 


Discretion as to Denial of 
Denial of a continuance is not prejudicial error, even though a 
continuance should have been granted, where the respondent 
presented about 20 witnesses, vigorously cross-examined com- 
plainant’s witnesses, and could have moved to reopen the hear- 
ing to introduce additional evidence__.......-_-...---_----.-. 482 
It is prejudicial error to deny a continuance to a respondent in an 
administrative proceeding where the agency itself had initiated 
negotiations looking toward a stipulation for a consent order, 
the respondent had only seven days’ notice of hearing and its 
counsel had not had time to prepare the case because of his 
participation im a. criminal trish. ._... . .......... ee 160 
CONTRACTS 
Construction of 
Language used in telephone conversation that “respondent was to 
take care of cattle and handle them just like they were his” 
construed as an authorization to sell cattle as agent______--__-_- 175 


CONVICTION OF LARCENY 
Effect of failure to show violation of act since conviction upon issu- 





































TR OU RUIN ac cscs as ocean pahesi sc its cy pete aap ale eg epee 475 

Coors 

Charges for retital, from whom collected ..............5.....unea- 392 

EO: LOU REID OU aos eo its oS nici nla aanianam oaameea eke rae 392 
CORPORATIONS 

Distinction of entities as not affecting revocation of license___--_-- 276 

Termination of license by dissolution of....._-.._._-____-.---------- 489 
COUNTERCLAIM 

NUNIT a a oes a 386 
DECEPTIVE PRACTICE 

BeGGie Tales Hales temas. qo on ei nod a acne 742 

CRIMEAN SONGS SOGUNOM oo oeiui eeg w  Sn  eeceee 973 
DEPOSITS 

Permission. to. require; fer rental. of Coens... no. cncscnnccnnsosus= 392 
DISMISSAL 






Complaint for Reparation 
Complaint seeking reparation in certain amount of money alleged 
to be the shortage in the proceeds received from sale of cattle 
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by respondent for the account of complainant, dismissed, on 
the ground that complainant failed to show respondent did not 
render reasonable stockyard services, and because complainant 
failed to sustain the burden of proof as to the alleged shortage 
in proceeds 
Since the general agreement between the complainant and the re- 
spondent authorized the former to buy cattle for the latter on 
commission basis did not obligate respondent to accept the ship- 
ment of cattle involved in this proceeding, and the long dis- 
tance telephone conversation between the parties concerned, 
while the cattle were in transit, that “respondent was to take 
care of the cattle and handle them just like they were his” is 
construed as an authorization that the respondent was to ac- 
cept the cattle from the railroad as complainant’s agent, it is 
held, the respondent discharged his obligations to the complain- 
ant by remitting the full net proceeds of the sale, and, conse- 
quently, the complaint for reparation seeking recovery for the 
difference between the purchase price of the cattle and the 
amount of the remittance is dismissed 
Denial of Continuance 
Complaint issued in this disciplinary proceeding by Acting Ad- 
ministrator, Agricultural Marketing Administration, now Office 
of Distribution, dismissed, without regard to the merits, on the 
ground that under the circumstances disclosed it was prejudi- 
cial error to deny the respondent’s reasonable request for con- 
tinuance and to substitute as examiner, one who had partici- 
pated in the proceeding in another inconsistent capacity, thus 
violating the rules of practice under the act relating to segrega- 
tion of prosecutive and judicial functions 
Failure to Appear 
Since complainant failed to appear at the hearing in this proceed- 
ing or submit proof of his claim in any authorized way, his 
complaint for reparation is dismissed 
Failure to Carry Burden of Proof 
Since complainant failed to carry the burden of proving his claim 
for reparation, the complaint is dismissed with prejudice__-_- 
Failure to File Opening Statement of Facts 
Pursuant to the Rules of Practice under we act, this proceeding 
is dismissed on the ground that the complainant failed to file 
an opening statement of facts 1060 
Since oral hearing was not requested by either party in this repara- 
tion proceeding under the act, thereby causing notice to be 
served upon parties that shortened procedure would be used in 
accordance with the rules of practice and complainant failed 
to file an opening statement of fact, the complaint is there- 
fore dismissed 
The complainant having failed to file an opening statement of 
facts, the proceeding is therefore dismissed pursuant to the rules 
of practice under the act 
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Failure to File Opening Statement of Facts—Continued 
Where notice was served upon the parties that shortened procedure 
would be used because neither party requested an oral hearing 
in this reparation proceeding, and complainant failed to file an 
opening statement of facts, the proceeding is dismissed pur- 
suant to the rules of practice under the act 
Failure to Prove Claim 
Complaint seeking reparation for shortage in proceeds from the 
sale of a cow by respondent for account of complainant dis- 
missed on the ground that complainant failed to prove his claim 
as to incorrect weight 
Failure to Prove Negligence 
Where complainant, a consignor of livestock, sought reparation 
against respondent, a market agency, for a certain sum, being 
the difference in the amount respondent remitted for the live 
stock and the amount he would have received had respondent 
remitted on the basis of the weights claimed by complainant, 
held, since complainant failed to prove that the respondent was 
guilty of any negligence in the handling and sale of the live- 
stock, the respondent is under no obligation to make repara- 
tion, and the complaint is dismissed 


Failure to Sustain Burden of Proof 
Since the burden of proof rests upon the complainant to show by 
a preponderance of evidence that the respondents failed to 
render reasonable stockyard services in connection with the re- 
ceiving, marketing, buying, selling, weighing or handling of the 
sheep herein involved, and the complainant has failed to sus- 
tain such burden, the complaint is dismissed__.___.__-.___---~- 


Since the burden of proof rests upon the complainant to show that 
there had been a mixup and that he was not paid for the hogs 
consigned by him, and complainant has failed to carry this 
burden by competent evidence, it is held that respondent, a 
market agency, furnished reasonable and non-discriminatory 
service to complainant, and the complaint is hereby dismissed__- 


Since the burden of proving the allegations in a complaint rests 
upon complainant, and complainant herein failed to establish 
by competent evidence that his cattle were mixed with others 
or that an accounting was not made on the basis of the true 

060 and correct weight of his cattle, the complaint is dismissed_- 


Since the complainant failed to sustain the burden of proof in 
connection with an alleged shortage in proceeds received from 
the sale of hogs at prices less than complainant “thinks” they 
should have brought, the complaint is dismissed 

Failure to Sustain Burden of Proof of Existence of Agency 

Where complaint did not allege nor was there evidence to show 
that a party acted as agent of the respondent when he pur- 
chased the cattle in question from the respondent, it is held 
that the complainant did not sustain the burden of proof to 
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show that there was any duty or obligation on the part of the 
respondent to pay the draft drawn by such party, and there- 
fore, the complaint is dismissed 
Motion 
On motion by both parties for dismissal upon merits, the pro- 
ceeding is dismissed 
Order of, based on— 
consent of parties 
failure to appear 
Complaint against respondent seeking reparation for loss al- 
leged to have been suffered by complainant because of re- 
spondent’s failure to provide reasonable stockyard services, 
dismissed, on the gorund that complainant failed to appear 
at the oral hearing and has failed to present any evidence 
in support of his complaint 
failure to prove violation of act 
Where respondent, a market agency, upon receipt of a short- 
horn bull to be sold for complainant’s account, used reason- 
able care and diligence in selling the animal for a fair mar- 
ket price, remitted to complainant the net proceeds from 
the sale, and the evidence failed to establish the allegation 
of damage sustained by complainant, it is held, the re- 
spondent did not violate the act, and the complaint should 
be dismissed 
petGement Tetweer partes. =o. eo ee wee cdece ne 188, 411 


277, 659 


withdrawal of complaint 
Reasonable stockyard services 
Complaint dismissed on the ground that the complainant failed to 
show that the respondent stockyard company did not exercise 
reasonable care in unloading a truckload of hogs which resulted 
in an alleged loss of one hog, and therefore, respondent is un- 
der no obligation to make reparation 
Request for Motion for, Granted 
Motion of Office of Distribution to dismiss this proceeding on the 
basis of respondent’s agreement to file reductions in its tariff, 
granted, but upon failure of respondent to file amendments to 
its presently effective tariff which reduces its yardage charge 
for hogs and its charge for selling swine, this proceeding will be 
reinstated. and this order, not being a decision on the merits 
Giese min reopen’! 


wo Pre JULIE ny ul 


468 


Cnt 6. FE 
Reauest of Parties 
Complaint for reparation against respondent dismissed, without 
decision on merits on the basis of the request of the parties that 
they may arbitrate their dispute, and on the ground that it 
appears doubtful that a satisfactory decision could be rendered 
on the data in record 
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DismMissAL—Continued 
Settlement Between Parties 
Since the parties have satisfactorily settled the claim involving 
reparation, and complainant released the respondents, the com- 
SARGRIING Tih: UN i ii sc aren ath ae ah ea eee 473 
Upon motion of complainant the proceeding herein is dismissed 
on the basis of an agreed settlement of all claims owing from 
WOGMOTEGHE 16: COMNTDIRINOUE. 5 coo okies eh i etieeeces 764 
Where the examiner’s report was served as a tentative order, al- 
though reports of examiners in reparation proceedings are not 
required to be served on the parties by the rules of practice un- 
der the act, and no exceptions were filed within the time al- 
lowed, the complaint is dismissed at complainant’s request on 
the ground that the complaint has been satisfied____-_._-------- 986 
Withdrawal of Proposed Schedule of Sales 
Where order of inquiry, order of suspension and notice of hearing 
were issued to inquire into reasonableness of proposed increases 
in respondents’ schedule of tariff rates and charges, and re- 
spondents requested that the proposed increases in tariff rates 
and charges be withdrawn, the proceeding is dismissed without 


prejudice upon motion of the Office of Distribution___.__._--_-- 987 
“Divers” ALLEGATIONS 
WUGRGUE 5 on ees sane eme ses ante nan aera eeeae enero 972 
DIVISION CHIEF 
Pronsiety of; tact a6 Glamor = ...-4U... ~ 26 ses 482 
ESTOPPEL 


Change of Administrative Policy 
When a lenient administrative policy is abused, the administrator 


is not estopped to change the policy, after warning____-------- 1061 
EVIDENCE 

MN it its sal i da gis ie cl cad ta aan a 377, 398 
Burden of proof as to— 

Giese TON CONORORRS 5: oe pe oo a winiemnma eee 976, 984 

furnishing reasonable stockyard services__-_--- ah sheen tha cps adcace 761 
Conflicting testimony as to loss of animal_-..._-__..-._...-._--_-_- 471 
Effect of failure to prove negligence in handling of livestock_____- 745 
Facts failing to show— 

complainant was negligent in identifying crippled cow----------- 591 

GMIStONGG- Gl ABONGY <5 32 5 eS nc an oe ea eee age ese 1068 

respondent failed to render reasonable stockyard services____471, 494 

respondent substituted one animal for another__---..--.----_- 378 

respondents made effort to sell animals on market-___-------~-- 386 
Facts showing— 

ability of applicant for license to meet financial obligations_.____ 475 

ability to meet financial requirements ~--.-.--~.--.---..._..--_- 257 

applicant engaged in business without bona fide application for 

bank account was in respondent’s name__-_..---.._---_-__-.---- 257 

CCUG ashi a icecream a etarene oek iene eeonaeeenes 272 
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EvipENcE—Continued 
Facts showing—Continued 
contract of purchase and sale constituted separate transaction 
Siner an \ORen GeCgORt <-- sn oo eee sacl ach eane 267 
general agreement authorizing to buy cattle as not including ac- 
auetence ior epery qmamment. . 2.2... ok 3 ee eee 174 
partnership owned, controlled, and operated business of corpora- 
tion when license was revoked under act___--___-_---------- 273, 276 
price to be paid for animals was arrived at by arbitrary judgment 
ia oan ete ee ee En 383 
respondent accounted for sheep other than those consigned to it-. 261 
respondent failed to render reasonable stockyard services__--___- 591 
suspension of registration not warranted____-_---_-_---__-__--_- 187 
ren N CV RNIIIIN@ OO NMNRINN Sos ra 860 
Failure to sustain burden of proof of claim__.-.____-__________-_- 763, 769 
Indefinite record concerning fund as not constituting proper basis for 
decision __-_-_- eet ch es SN co Af er eins is Mahe nha TR PY tt 489 
Insufficiency of record in proceeding for prescribing records to be 
Mant by five poultry gealer. 05. oo oe Se ie. 968 
Lack of, to show counsel for prosecution and defense perpetrated 
Dipaaarh vient MAE he a ol 8 972 
Photostatic copy of first carbon copy of truck consignment ticket as_. 399 
Supply of substantive evidence by oral argument____-_______-------- 964 
Testimony of experienced sheep men as to weight of sheep as__--__-- 259 
EXAMINER 
eee Si?” SONI SOTELINRED VQ noo oo ccna naen ce mananemaes 161, 482 
Proposed order of, for revocation of license not sustained___-__------ 489 
Propracty of division ctief ‘to: act a6; .. =. <2 56. 56-2. 5-2 een ceue ns. 482 
RBMORLON.6F oe Ss gil mere Nt a Pee ee te rg 160, 483 


Substitution of, by one who participated in proceeding in inconsistent 
capacity as constituting violation of principle of segregation of 
prosecitive and judicial functions: .......-... 2-25.22. 3.c50u8 160, 483 

EXAMINER’S AUTHORITY TO RULE ON MOTIONS 

Since examiner is authorized to rule on motions only until his report 
is filed, not after, his extension of time to file exceptions after 
his report was filed is not in accordance with the rules of prac- 

Pen MIOT ANOIORG cna apie mane ensdecnneouees oaacdosunseaas 404 
EXAMINER’S FINDINGS 
Effect of Failure to Except to 
Although some findings recommended by the examiner are not 
supported by the record, they are included in this proceeding 
because neither party excepted to them, but the recommended 
order concerning false reports is not followed because of the 


fnding that-they were not ‘wiliful-..... .-.-.....-2.--- =<. 863 
EXAMINER’S PROPOSED ORDER 
Issuance of cease and desist order by failing to except to.--------- 656 
EXAMINER'S REPORT 
eet or falinre (0: Gh0ent 10. oie cs es wee stan ciewele ce 765, 869 


Failure to except to, as constituting admission of matters stated in it-. 751 
Failure to except to, as constituting consent to suspend license..... 963 
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EXAMINER'S Report—Continued 
Respondent’s failure to object to cancellation of registration consid- 


CnOn an WOICGl OF a5 5. cn neecdccaasactcdawanstmndecneneecosane 156 
267 TRO MN Sie ears sh cess sii itl alia has ce) <cebegagasts te Secale aan tes cs eee ee 
EXCEPTIONS 
174 Effect of failure to except to examiner’s findings_..__._._._._.______--- ae 
276 Petenesion of tite fem TE onsen case wck a seca Saccccuuca 408 
Extension of Time for Filing 
999 Although under the rules of practice under the act the examiner’s 
261 authority to rule upon motions and requests is limited to the 
591 time his report is filed with the hearing clerk and, consequently, 
187 he had no authority to grant the extension requested, neverthe- 
860 less, since the time for filing exceptions expires this date, the 
769 time for filing exceptions, to the examiner’s report by both par-— 
ties is extended 20 days from date of this order__.___.-_____-- 252 
189 Failure to except to examiner’s report as constituting consent to 
SDE SOBRE. c= cc cWais casein) aban poles ana eweee ee 
GS | FAILURE TO PROVE NEGLIGENCE 
Dismissal of complaint for reparation based on_-----_-----__-.------ 745 
72 | Fanse SALes TICKETS 
99 I I iiss ihictpiteilcieinstatsbavitsad teagan edhe dtm mera 742 
- FALSE REPORTS 
fa Oesne aa: CONES 5c orice so es 865 
89 FEDERAL TRADE COMMISSION ACT 
89 Incorporation of, by reference into Packers and Stockyards Act_--. 657 
89 FEED MARGINS 
29 Order Permitting Increase in 


Stipulation entered into by the parties to this proceeding relating 
to an increase in the margin between the actual cost and the 
selling price of feed and bedding furnished by respondent at 
MiG SGGGRVOIE, BURSON oko ok ec nncescseusaueeussoee 


ww 
eo 
wo 


FINANCIAL REQUIREMENTS 
Compliance with 

Recommendation of examiner and’ counsel for Food Distribution 
4 Administration, now the Office of Distribution, for dismissal of 
complaint in disciplinary proceeding against licensee, dealer 
in live poultry, charging the latter with maintaining inade- 
quate financial condition and unsatisfactory records, on the 
ground that bank account in wife’s name was current asset of 
respondent, disapproved, but since, after tentative order of 
revocation was issued, it now appears that the bank account was 
} actually in respondent’s name, his license is not suspended or 
revoked, and respondent is ordered to keep adequate records 
; and not to engage in business when his current assets do not 
exceed his current liability by at least 25 percent of his average 
weekly purchases of live poultry for the then preceding 52 
weeks, unless he then maintains a licensee's bond or its equiva- 

lent, as provided in the regulations under the act__-- 


to 
o 
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HEARING 
Proceeding remanded to examiner for further hearing as to dealer’s 
operating its business without a license_...-.--....--------.-... 
Reopening of 
Upon request of dealers that the proceeding in order 2 A. D. 664, 
prescribing rates to be charged by respondent, St. Louis National 
Stockyards Company at its stockyard, be reheard, that the rate 
order be reconsidered and modified, and that they be allowed 
to intervene, the hearing is reopened only for purpose that 
the dealers may present information relating to (1) the nature 
and extent of intervenors’ business; (2) the relationship of 
such business to the sale of livestock at respondent’s stuckyard; 
(3) the services and facilities furnished intervenors by re- 
spondent; and (4) the alleged discriminatory character of the 
prescribed charges for livestock resold by intervenors and for 
feed used by them 
“IN INTERSTATE COMMERCE” 
Cautious use of term 
INDEFINITE RECORD 
Impropriety of Making Decision on 
No decision will be made concerning a fund where it is mentioned 
only in papers filed after the time for submission of evidence 
had expired and the present record not containing definite in- 
formation relating thereto 
INSOLVENCY 
Suspension of registration because of insolvency of respondent 
INTERSTATE COMMERCE 
All phases in live poultry business in designated market considered 
within current of 
JOINT AND SEVERAL LIABILITY 
Reparation for loss of animal 
JUDICIAL NOTICE 
Joint Stockyards, Pittsburgh, Pennsylvania, as stockyard within 
meaning of act 
Official market price at respondents’ stockyard 
Respondents were registered as market agency and dealer 
JURISDICTION OF SECRETARY 
All phases of registered poultry dealer’s business regarded as inter- 
state commerce subject to regulation under act by 
LICENSES 
Argument on Merits of Revocation 
Revocation of licenses allowed to become final by failing to appeal 
precludes argument on its merits in present instance______--_-_ 
Circumstances obviating suspension of 
Denial of Application 
Application for license as live poultry dealer by a corporation 
whose officers were the officers of another corporation whose 
license had been revoked, and which officers had continued the 
business of the former corporation, denied, on the ground that 
the distinction of entities cannot obscure the fact that since 
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LIcENsEsS—Continued 
Denial of Application—Continued 
the applicants’ license was revoked, they have continued in 
business without obtaining another license, and therefore, the 
reasons for revocation of the corporation’s license, and the time 
of filing the present application are immaterial and not an 
See I 0 WIOCRORINe ~~ os ha eee 274 
Application for license as live poultry dealer by partnership com- 
posed of three members who were officers of a corporation of a 
similar name whose license had been revoked, denied, on the 
ground that the distinction of entities cannot obscure the fact 
that after the applicants’ license was revoked, they. have con- 
tinued in business without obtaining another license, and, there- 
fore, the reasons for revocation of the corporation’s license, the 
time of filing the present application, and the financial condi- 
tion of the applicants are immaterial and not in issue in this 
DEGCOCIING: 3 oe oo eo eee tee eds ea ne eee 271 
Where applicant for license to do business as a live poultry dealer 
made no effort to show himself fit for license, moved from the 
address shown in his application leaving no forwarding address, 
he is deemed to have abandoned application, and therefore, 
his application for a license is denied, and this proceeding 
CIDE «2. i Siig nw wncercsaeand eae salen enn ipo aiemadaae 16 
Denial of Application Because of Criminal Conviction 
Applicant’s conviction on a criminal charge of issuing a worthless 
check in payment for live poultry within two years prior to 
his application for a license, renders him unfit to engage in the 
business of buying and selling live poultry in interstate com- 
merce under the act, and therefore, his application for a license 
1 QUID simi pegs ncaa eee 




































Distinction of entities as not affecting revocation of____------_- 273, 276 





Effect of Application for 
Applicants who continued to operate after revocation of prior 
license and warning that mere application for a license did not 
authorize operation, held unfit for license, their applications 
are denied, and they are ordered to discontinue operating their 
live poultry business, notwithstanding their counsel’s advice to 
the contrary as advice of counsel contrary to law serves no 








1061 






PIQCECHION:. <nscecs-esewecues i oc Sa ane TS cae 





Granting Application for 
An applicant for a license as live poultry dealer who meets the 
finoneiel requirements of the act is not rencered nnfit to en- 






gace in the business of buying and sellinz live poultry in in 
terstate commerce by reason of his conviction of larceny in 1941, 
where it is not shown at the hearing that he had otherwise vio- 
lated the act or the regulations thereunder since date of the 
conviction, and therefore, his application for a_ license is 
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LIcENSES—Continued 
yranting Application for—Continued 
Justification for treating applicants as licensed when engaged in 


business in newly designated area subject to act 273, 276 


Mere application for, as not entitling applicant to engage in business 


under act 
Purpose or effect of revocation of 278, 276 


Revocation and Termination of 
Where a licensee, a live poultry dealer, admitted that its financial 
condition and records are inadequate, such admission author- 
izes the revocation of its license, but since it was allowed, with- 
out objection or qualification, to contradict its admissions, and 
since it dissolved as a corporation, its license is held to have 
terminated upon dissolution of the corporation, and its license 
shall be returned for cancellation 
Suspension 
Although making false entries in poultry dealer’s records, and 
keeping the resulting inaccurate records constitute flagrant 
and repeated violations of the act which warrant revocation 
of the dealer’s license, in view of the punishment already re 
ceived by it for the same activities under other laws, its license 
under the act is suspended, and it is further ordered that the 
respondent shall cease and desist from making false entries 
and ehall keen correct rocerds........=.=.....-................ 
Respondent’s license as a live poultry dealer is suspended for 15 
days for making false entries in his records and keeping the 
resulting inaccurate records, and respondent is ordered to keep 
full records correctly disclosing all transactions in his business 
The license of respondent, a live poultry dealer in a designated 
city, is suspended and he is ordered to keep correct records, 
because he had recorded false classes and prices for poultry 
sold, but the record in this proceeding is insufficient for pre- 
scribing the records to be kept by him for cash sales_______-__- 
The license of the registered live poultry dealer is a designated 
city is suspended and the licensee is ordered to discontinue 
making false entries and to keep full records, and respond- 
ent’s claim that the transactions involved were local and not 
subject to regulation as interstate commerce is not sustained 
as all phases of a live poultry dealer's business in a designated 
city are subject to the act......-........ pe eae 
Termination of, by dissolution of corporation 


LIMITATION PERIOD 
Absence of provision as to, in act 
Application of, to separate transactions in reparation proceeding-_--_-_ 


MARKET AGENCY 
Veterinarians considered as 


MorTIoN 
Authority of examiner to rule on 


273, 276 


486 





Page 


3, 276 


3, 276 
3, 276 
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1921—Continued 






Morion—Continued 
Oral Argument 
Although the record fully authorizes issuance of prior order in 

this proceeding, request for oral argument to be limited to the 

facts now contained in the record, to save rights respondent 

waved, but thought he was reserving, granted, and prior order 
suspending respondent’s registration is not in any way sus- 





















pended or modified by this ruling_...__....___-______- 253 
Request for order of dismissal of proceeding granted____._________. 753 
OFFICE OF PRIcE ADMINISTRATION 
Notice of, that it does not intend to participate in matter______- 490 
OPENING STATEMENT OF FACTS 
Dismissal of proceeding because of failure to file . ate . 1060 
eae OF Temas ti Te? on occ cd ence cctcccence os a 
ORAL ARGUMENT 
Confirmation of Order 
Since nothing material was presented at the argument which had 
not been considered in issuing the suspension order, and the 
Office of Distribution did not recommend that the period of sus- 
pension be reduced, and there appears no reason to reduce it, 
accordingly, the order of January 5, 1944, suspending the reg- 
istration of the respondents is confirmed pe : 175 
Denial of 
Argument requested by applicant for a license as a dealer in live 
poultry denied because substantive evidence necessary to ap 
plicant’s case to show its fitness for a license could not be sup- 
plied by oral argument, but as the applicant may not have 
been fully heard as to operating without a license, proceeding 
is remanded to the examiner for further hearing ---------~-- 963 






Since oral argument, under the Department of Agriculture prac- 
tice, “contemplates issues crystallized by exceptions to an ex- 
aminer’s report,” there was no need for oral argument, despite 
previous reservations of the right to request such argument, 
where both parties had waived the examiner's report and the 
request for oral argument had not been renewed after service 
OG thie. PINDONOE GUGOP 22526 2a ess een eet eem ceca eieama aes 13 

Where contentions of party requesting oral argument are sus- 
tained except concerning matter on which there is no record 
evidence, the argument can serve no good purpose and is denied 486 













Moliien for, SUINtRE: <2. anccnmeesaneceweaseusahees cwdtumedemeuall aan 

Respondent's request for oral argument only to resist complainant's 
exceptions, which were filed late and not followed, denied___-___- 408 

Scope of, under practice under act __------_-_ si Sellen ina ane tact aes 13 






ORAL HEARING 
Granting of 
Since respondent was not given opportunity to file suggested order 
provided by the rules of practice under the act and complainant 
did not object to respondent’s request for oral hearing, the prior 
reparation order is set aside and oral hearing is ordered___-__- 
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PARTNERSHIP 
Distinction of entities as not affecting revocation of license_____--- 
Liability of partners under act 
PLEADING IN ADMINISTRATIVE PROCEEDING 
Divers Allegations 
Where only a few transactions are relied upon by complainant in 
an administrative proceeding, each should be specifically al- 
leged, but since respondent here was not prevented from pre- 
senting its full defense and the end result of this order would 
not be different if all evidence under the “divers” allegations 
had been excluded, the respondent was not harmed by the ad- 
mission of evidence under the ‘divers’ allegations___.__-___-_- 
PRINCIPAL AND AGENT 
Act of Agent as Act of Principal 
Although respondent js responsible for the acts of his employee, 
since he had no knowledge of such acts, and thought he de- 
livered the proceeds to the authorized agent, he is no more 
guilty of intentional violation of the act than the guilty em- 
ployee, and therefore, his registration is not suspended 


Effect of knowledge by principal of acts of agent 


PROCEEDING HELD IN ABEYANCE 
Rates and Charges 

Where pursuant to stipulation of the parties, respondents agreed 
to waive a hearing, not to apply schedule of rates and charges 
in excess of those set out in stipulation for a certain period, 
and to submit quarterly reports, it is determined that further 
proceedings in this docket be held in abeyance in accordance 
with the stipulation and the recommendation of the Food Dis- 
tribution Administration 


PREJUDICIAL ERROR 
Denial of reasonable request for continuance 


RATES AND CHARGES 
Applicability of, under Buffalo Live Stock Exchange, Inc 


Rental of coops 


REASONABLE CARE 
Failure to exercise, to ascertain ownership of livestock 


REASONABLE RATES 
Rental of Coops 
In determining reasonable rates to be charged to poultry sellers 
for rental of coops, it is held, amounts paid by respondent, a 
renter of coops, to purchasers to induce them to return the coops 
nroamptly in seed eondition. should he exeluded, although a 
renter of coons is Pernsiited to require a posit to assure theii 
return, the Lucdsn of which is to be borne by the possessor of 
the coops, and it is further held that present rates which al- 
low the renters of coops a large net profit above all expenses 
plus 6 percent rate on property used are unreasonable, and re- 
spondent is ordered to file a new tariff containing prescribed 
rates and keep proper books and records__------------+---- eee 


968 


387 
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REASONABLE STOCKYARD SERVICES Page 
Burden. of proof as to: furnishing... 2... 2s24-4.2 eho Sa sesesesoans 981, 984 
Facts showing— 

471, 497 


VeOMmONEONE CONAETOR: & oo. 2. onc net ode ak one eee eaeee 


Watts: 6: SONA ss oe kins sacenoneaweseuadeseassueaaaeee 
Improperly applying tuberculosis and Bang’s disease tests as consti- 


tutina Stature (6 VONGe? 2.0550 en eee 
Re-acquiring of cattle at increase in prices, when not constituting 


PRES 46 TORODOE - ancl sk cdo cco madaseeaceeueeenenesecoaaee 
REBATES 


Giving of, as constituting violation of act...-.........--...--~.-- 164, 654 


RECONSIDERATION 
Prior order set aside to consider petition for...................2.-. 
RECORD IN PROCEEDING 
Insufficiency of, for prescribing records to be kept by respondent-_--_- 
RECORDS AND REPORTS 
Order to Keep Full Records and Reports 
Respondent, a registered market agency and dealer, is ordered to 
keep full records required by the act and to include all phases 
of its business in its annual reports, but since respondent has 
registered as a dealer, no order is issued concerning purchases 
and sales before it was properly registered_____-_--_----------. 
REGISTRATION ‘ 
Clearine trades without being registered .....<6 20. .n25cncncesccane 
Effect of failure to register or registering in different name upon 
WIGlQEIOl: GE G68 sci oiccin se eee base oawe aaa eae eae 
Facts showing suspension of, not warranted____--_--____-_--------- 
Suspended Suspension of 
Where a market agency, not registered as a dealer, has admitted 
that it sold consigned livestock to itself and recorded and re- 
ported to consignors that it was sold to others, it is held, the 
market agency violated the act, and it is ordered that it 
cease and desist from such violations, and it shall keep correct 
records, and its registration is suspended but, because of the 
agreement of the parties, the suspension is held in abeyance_- 
Where a market agency sold consigned livestock to itself and 
to an employee who was not registered as a dealer, and divided 
the profits of immediate resales between themselves, without 
reporting the full situation to the consignors, it is held, the 
market agency committed serious violations of the act, authoriz- 
ing the suspension of its registration but, since the market 
agency acquiesced in the order suggested by the complainant 
and proposed by the examiner, the suspension is held in abey- 
ance, and it is ordered that the market agency cease and desist 
from the commission of such violations, and it shall keep cor- 
GRE SOMONE 5b ee ake be Sac en Sat hscaadaiat oie ae 
Suspension of 
Since respondent admitted his insolvency, while operating as a 
dealer at a posted stockyard, his registration is suspended 
until such time as he shows himself solvent and furnishes bond 
with sufficient sureties to secure performance of his obliga- 
ion: de: Getler it: livoutod isa ee eae, 


974 


864 


758 
187 


479 


476 
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REGISTRATION—Continued 
Suspension of—Continued 
Since the respondent did not object to cancellation of his regis- 
tration as a market agency, under the circumstances, it is con- 
sidered that the issuance of an examiner’s report is waived, 
and because of his insolvency, his misapplication of funds col- 
lected for consignors, and his failure to make accurate records 
and reports, the respondent’s registration as a market agency 
under the act is suspended until he shows himself solvent 


Where respondent, a registered market agency, has long discon- 
tinued his violations and there is no threat to resume them, a 
cease and desist order is inappropriate and a long suspension 
unnecessary, but his registration is suspended for 30 days for 
selling consigned livestock to himself without the knowledge 
of the consignors, although his present registration is under a 
different trade name and in a different capacity from those in- 
volved in his violations and the complaint was filed over two 
years after the violations ceased 


Suspension of, for practicing planned frauds 
Suspension of, not warranted in light of facts presented by record__397, 408 


Suspension of, unnecessary in view of respondent’s admission of vio- 
lations of act and his consent to issuance of cease and desist order. 101 


Suspension of, when not warranted 485 


REGULATIONS UNDER ACT 
Standard of financial qualifications set up in 255 


REMAND TO EXAMINER 
Proceedings 

Request of attorney for complainant for remanding of this dis- 
ciplinary proceeding to the examiner who issued a report pro- 
posing a cease and desist order and a suspension of respond- 
ent’s registration granted on the basis of the request that 
subsequent to the issuance of the examiner’s report information 
had come to complainant which may operate in metigation 
of the matters alleged in the inquiry in this proceeding 


REPARATION 
Breach of Contract 5 

Where complainant consigned a number of head of steers to re- 
spondent, a market agency, for sale on a commission basis and 
the respondent sold the steers to the other respondent in this 
case at an agreed price per hundredweight, but later, on the 
same day, the purchaser notified the seller that a lesser sum 
would be paid for the steers and that if these terms were not 
acceptable the seller could take the steers back, and the latter 
had the cattle returned and sold them at a loss, it is held that 
the buyer violated the act by breaching the contract either 
deliberately or because of a mistake of fact on its part, and 
therefore, complainant is entitled to reparation’in amount 
which represents the loss sustained by him--. 
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REPARATION—Continued 
Commission Rates 
Where commission company has made a greater charge than speci- 
fied in its published tariff for the purchase of hogs, reparation 
should be awarded in favor of the buyer who was -assessed 
more than provided for in its schedule filed and in effect, but 
since the evidence shows each purchase and sale constituted 
a separate transaction, and not an open account, the complain- 
ant is entitled to reparation only for hogs purchased during 
the 90 days next preceding the date of the filing of the com- 


Failure to Account 
Where the evidence shows that respondents did not account for 
all the sheep consigned to them by complainant for sale on 
commission basis, but accounted for some other sheep, it is 
held that respondents have engaged in and used an unjust and 
unreasonable practice, and that complainant should be awarded 
reparation against respondents for the loss sustained by com- 
NE io eh ree halt tach Salone nied anes lee rete renee - 258 
Failure to Exercise Reasonable Care 
Respondent’s failure to exercise reasonable care in handling truck- 
load of cattle delivered to it by complainant, as a result of 
which one steer, a part of the shipment of cattle consigned, 
was missing, entitles complainant to an award of reparation 
against respondent for loss sustained by complainant 
Failure to Render Reasonable Stockyard Services 
Where, prior to receipt of livestock involved in this proceeding, 
respondents had specific instructions from the shipper to for- 
ward the livestock to another named market, because the 
animals were not the type readily saleable on the market where 
respondents operated, but respondents, without having made 
any effort to sort or sell said livestock, took it into their own 
account at prices less than those quoted in the official market 
reporter and at prices less than those it had represented in 
market letters to shippers, it is held, the respondents have 
failed to render reasonable stockyard services, and therefore, 
reparation should be awarded complainant for loss sustained 
379 


Where respondent, a market agency, to whom cows had been con- 
signed for sale, confused complainant’s cow with a crippled 
one of another person, failed to disclose the full circumstances 
to complainant when showing him the crippled cow, and paid 
complainant for the wrong one, it is held, respondent failed 
to render reasonable stockyard services, and respondent is 
ordered to pay complainant the additional money his cow 
brought, although complainant, without being negligent, had 
not discovered the mistake when he saw the crippled animal, 
and although respondent had paid the other consignor for com 
plainant’s cow ---- ale a acter ea a aderersktoes P 
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REPARATION—Continued 
Failure to Render Reasonable Stockyard Services—Continued 
Where respondents failed to render reasonable stockyard services 
by failing properly to allocate responsibility for the care of 
livestock in the holding pens as a result of which one of the 
hogs ‘consigned by complainant for his account became over- 
heated and died, it is held, respondents are jointly and severally 
liable for reparation in amount due complainant for loss of 
the animal 
Misrepresentation 
Where complainants instructed respondent to purchase one carload 
of cattle, and respondent purchased a number of head of cattle 
and billed the complainants accordingly, but subsequently the 
respondent changed the invoice so as to bill the complainants 
on the basis of the range weights rather than the Kansas 
City weights, and complainants made payment on basis of range 
weights, whereas the purchase was made on basis of Kansas 
City weights, to the complainants’ detriment, it is held that 
since the allegations of the complaint have been admitted, 
there is no occasion for an oral hearing, and therefore, repara- 
tion should be awarded complainants in the amount of the 
loss sustained by them 
REPARATION FOR— 
Breach of contract 
Failure to render reasonable stockyard services 
REPARATION ORDER 
Prior Order Set Aside 
Reparation order of October 25, 1944, dismissing the complaint 
as to one respondent and ordering the other to pay reparation, 
is set aside for the purpose of considering petition for recon- 
sideration filed by the other respondent in this proceeding_--- 
SALES 
Contract of purchase and sale involving separate transactions dis- 
tinguished from open account 
General agreement authorizing to buy cattle as not including accept- 
ance of every shipment 
Inspection 
Where the record clearly shows that the complainant had an op- 
portunity to inspect calves before entering contract of pur- 
chase, and there was no express or implied warranty of qual- 
ity, soundness, and fitness, it is held that it is unnecessary to 
determine whether or not the calves had shipping fever at time 
of purchase by the complainant, and therefore, the complaint 
should be dismissed 
Seller and Buyer 
Conflict of interest between 
SEGREGATION OF PROSECUTIVE AND JUDICIAL FUNCTIONS 
Effect of Violation of Principle of 
Where the complaint in a disciplinary proceeding has been dis- 
missed because of an erroneous denial of respondent’s request 
for continuance and because the examiner’s report had been 
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SEGREGATION 6F PROSECUTIVE AND JupiIc1AL Functions—Continued Page 
Effect of Violation of Principle of—Continued 
issued by one who had participated in a prosecutive capacity, 
but it appears that respondent was not substantially prejudiced 
by the denial of the continuance, the entire hearing need not 
be set aside, the order dismissing the complaint is modified, the 
report by the unqualified examiner is set aside, and it is di- 
rected that the matter be referred to a qualified examiner, 
the respondent be notified, and the new examiner issue a re- 
port to be served in accordance with the rules of practice___-_-_ 481 
Substitution of examiner by one who participated in proceeding in 
inconsistent capacity as constituting violation of-_._._--.-----__-- 161 
SERIOUS VIOLATION OF ACT 
Certifying inadequately tested animals as free of disease as constitut- 






Page 











—~ 865 







SERVICE OF EXAMINER’S REPORT 
Rules of practice under act as not requiring.__-----_-_-_---------- 986 
STAY ORDER 
Impounding of Funds 
On the ground that after date of the decision in this proceeding, 
of December 7, 1943, the respondent and the Food Distribution 
Administration have agreed upon a plan for impounding the 
funds representing the differences between the present rates 
and the prescribed rates, upon motion of the respondent it is 
allowed until February 7, 1944, to amend its applications, and 
the effective date of December 7, 1943, for reconsideration of 
the order and rehearing, is stayed until not less than 30 days 
after the decision on the applications____-__-.-___--_- erababaieing 6 
SUGGESTED ORDER 
Oral hearing ordered for failure to afford opportunity to file__..___- 643 
SUPPLEMENTAL CONSENT ORDER 
Extension of Provisions of Prior Order 
Provisions of orders of June 24, 1942, June 1, 1943, and May 27, 
1944, are hereby continued in effect to and including Decem- 
ber 31, 1944, unless this order shall be extended or modified 
by further order, and petitioner shall not assess or collect rates 
for yarding trucked-in calves or for corn in excess of the rates 
and charges set forth: in. this order... ...2.25 4 ea 1076 
Provisions of prior order of December 13, 1941, affecting rates 
charged by respondent market agency are hereby continued 
in effect to and including June 30, 1945, subject to all terms 
and conditions of such order and of the stipulation-____-_-_- 472 
Provisions of the order of August 31, 1944, are hereby continued 


Wel by su 
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Provisions of the order of June 27, 1944, are hereby continued in 
effect to and including June 30, 1945, unless this order shall be 


759 






extended or modified by a subsequent order- since igre ae, a 






Extension of Suspension Provisions of Order 
Provisions of order of January 13, 1944, extended by consent of 






parties to and including June 30, 1945__-- isc ar capac ie caged 
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SUPPLEMENTAL CONSENT OrDER—Continued 
Extension of Suspension Provisions of Order—Continued 
Provisions of order of June 27, 1944, extended by consent of par- 
ties to and including June 30, 1945 


Provisions of order of June 30, 1944, extended by consent of par- 
ties:'to and including June 30, 1946......-.-2-2..22-....-2.. 1071 


The provisions of the orders of February 28, 1933, November 5, 
1936, and December 6, 1937, prescribing maximum rates and 
charges for the services of the respondents for selling live- 
stock on a commission basis for the period commencing January 
1, 1945, to and including June 30, 1945, are hereby suspended, 
and respondents, during this period, shall not assess or collect 
rates or charges for their services in excess of those specified 
in the stipulation of December 9, 1944 


SUPPLEMENTAL ORDER 
Extension of Effective Date 
Provisions of prior orders entered on June 28, July 8, and July 
10, 1941, as amended November 27, 1941, having heen extended 
by supplemental order of December 31, 1943, to and including 
January 31, 1944, for purpose of preserving status quo pend- 
ing negotiations between respondents and Food Distribution 
Administration, such provisions are hereby continued in effect 
at request of respondents and with consent of Office of Dis- 
tribution, for period of thirty days from January 31, 1944___- 


{xtension of Suspension Provisions of Prior Orders 
Suspension provisions of prior orders entered in this docket rela- 
tive to rates and charges of respondent market agencies ex- 
tended and continued in effect to and including December 31, 


Suspension provisions of prior orders entered in this docket: rela- 
tive to rates and charges of respondent market agencies ex- 
tended and continued in effect to and including July 31, 1944__ 


Suspension provisions of prior orders entered in this docket rela- 
tive to rates and charges of respondent market agencies ex- 
tended and continued to and including December 31, 1944, pro- 
vided that respondent shall file delinquent reports by Septem- 
ber 1, 1944, and in the event of any failure to do so, the period 
of suspension of the prior orders shall expire on September 
a asda ace che alae abs penal auimien aie alba paces ts oes hae ne i a é 


Upon recommendation of the Office of Distribution the provisions 
of prior orders presently effective in this docket relating to 
rates and charges are extended and continued to and including 
December 31, 1944, as requested by petitioning market agencies_ 


Upon request of the Office of Distribution, the provisions of the 
Order issued on July 29, 1941, prescribing rates for respond- 
ents, market agencies, as extended by the herein cited supple- 
mental orders, are continued in effect through August 1944__ 
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SUPPLEMENTAL ORDER—Continued 
Extension of Suspension of Order 
Suspension of orders of January 8 and March 12, 1934, is extended 
to and including June 30, 1945, subject to the terms and 
conditions contained in order of June 28, 1944, and stipulation 
Hise. Oy Penenaty 2s, ISR. 8 ss te oe ee eens _. 1060 
Postponement of Effective Date of Order 
At request of respondent, the effective date of the suspension of 
registration order of September 19, 1944, is postponed to Decem- 
ver 8, 1944, to enable respondent to present the matter herein 
to the courts in the manner provided by the act___-_-- Scat 
Prior Order of Dismissal Left Undisturbed 
Since complainant has not shown sufficient reason to change prior 
order dismissing complaint after parties had agreed to use 
shortened procedure, and complainant had failed to file open- 
ing statement, his request to be allowed to submit evidence 
sometime in the future is denied, and the dismissal is left un- 
GUNNING, a eee oa oaie ae eee 


Rates and Charges 
Respondent’s application for addition to existing rates and charges 
to permit a charge for ante-mortem inspection of cattle, ob 
jected to by Office of Distribution, is set down for a hearing, 


presently effective modified rates ordered continued in effect 
through December 31, 1944, and respondents ordered to con- 
tinue filing reports required by provisions of stipuation_______- 
Prior reparation order set aside to consider petition for reconsid- 
eration 2 az ‘ a patemnitemce 
Stay of Suspension of Registration 
Since respondents complied with provisions of prior order and 
filed certain request and consent, the prior order suspending 
their registration as market agency and dealer is not to be- 
come effective unless further order to the contrary shall be 
issued, but the prior cease and desist order shall remain in 
TOR OROOG. io ee cece 
SUSPENDED SUSPENSION OF REGISTRATION 
Not Favored 
A suspended suspension of registration should be used only in ex- 
ceptional cases, as where the violations and circumstances sur- 
rounding them do not warrant an effective suspension, when 
only a cease and desist order should be entered, but flagrant 
violations of the act ordinarily require an effective suspension 
of registration 
suspended suspension of registration should be used only in 
exceptional cases as where violations are not serious, or other 
considerations are recommended against effective suspension of 
registration, when a cease and desist order, and the penalties 
which the courts will assess for violations of such order, should 
be sufficient, but flagrant violations of the act ordinarily re- 
quire an affective suspension of registration 
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SUSPENSION OF REGISTRATION 
Authority for 
Although the authority to suspend registration is omitted in the 
appropriation act for the fiscal year beginning July 1, 1944, 
but because in the appropriation act for the preceding year, 
the word “hereafter” was added to the language used in prior 
acts, it seems obvious that by adding the word “hereafter” the 
congressional intent was to make the authority to suspend reg- 
istration permanent and thus preclude the necessity of re- 
peating the provisions yearly 
Certifying inadequately tested animals as free of disease as justify- 


UNFAIR PRACTICE 

Failing to disclose the true name of the purchaser in accounts of 
sale issued to consignors of livestock sold on a commission or 
agency basis 

Failing to furnish accounts showing all facts 

Failing to have in possession scale tickets___._._-._-----_- Sree een ce 

Failing to keep such accounts, records, and memoranda as will fully 
and correctly disclose all transactions involved in business 

Failing to render true written accounts of purchase of livestock____168, 182 

Failing to report actual weight of livestock 

Failing to report clearing service 

Failing to show true facts regarding weights of livestock 

Failing to report to consignors, and to keep records showing true facts 
concerning sales: of consigned hors... ~~ =2<2s6006666255-005-55 

Falsifying records 

Giving rebates 

Improperly applying tariff 

Improperly applying tuberculosis and Bang’s disease tests as con- 
stituting 

RGR Paik ACOs iC -BAIOS oo a oo ee ak 

Issuing false reports to consignors of livestock that consignments 
were sold in separate lots 

Issuing false yard tickets 5 

Issuing false yard tickets for stolen animals 

Making false statements of money paid to agent for absent principal-_-_ 

Making or causing to be made certain entries in respondent’s accounts, 
records, and memoranda purporting to show the sale of consigned 
livestock to certain persons, when such livestock had been sold 
by respondent to other and different persons 270 

Misapplying filed tariff 164 

Purchasing for respondent’s own account livestock consigned to it for 
sale on commission, reselling said livestock in the same lots as pur- 
chased, on the same dates purchased, on the original scale tickets, 
at mark-ups in price, and failing to remit to the consignors the 
additional price received for said livestock in such resales__---- 

Purchasing live poultry while failing to meet financial requirements_- 
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UNFAIR PRAcCTIcE—Continued 
Reporting weights of livestock to consignors not supported by duly 
executed scale tickets 
Requiring purchasers to agree to manipulation of records__-----__-- 
Selling consigned hogs to dealer under conditions that profit from _ 
resale will go to dealer, but losses on resale will be borne by 
consignor 
Selling consigned hogs to dealer without allowing other buyers to bid 
Selling consigned livestock at less than its fair value 
Selling consigned livestock to respondent or his employees without 
disclosing fact to consignors 
Selling livestock to respondent’s employees out of consignments which 
had been consigned to it for sale on a commission or agency basis_-_ 
Selling to unregistered dealers 
VETERINARIANS 
Charges of irregularities made by Minnesota Live Stock Sanitary 
Board, Minnesota Veterinary Examining Board, and in this pro- 
ceeding against veterinarians in making tuberculosis and Bang’s 
tests at stockyard 


Requirement of registration by partnership of, as market agency_-_-- 


Services rendered by, at stockyard within jurisdiction of act 


VIOLATION OF ACT 
Agreements with rate payers as offering no excuse for 


Becoming purchaser of livestock received for sale on commission 
without disclosing fact to consignors 


Breach of contract 
Delivering proceeds of sales to other than owner or agent 
Disposing of records without required written consent 


Disposing of scale tickets and drive-in slips without the required 
consent 


Diverting shippers’ funds 
Failing to charge for services in accordance with tariff 
Failing to furnish true written accounts___________-_-____-___________-_ 


Failing to have scale tickets showing the weight of livestock pur- 
chased on commission 


Failing to keep books and records disclosing nature of commission 
transaction 


Failing to keep correct records 
Failing to keep proper accounts, records, and memoranda 168, 178 


Failing to keep such accounts, records, and memoranda as will fully 
and correctly disclose all transactions involved in their business-. 15 


Failing to register 
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VIOLATION oF Act—Continued 
Failing to report true names of purchases of consigned livestock-__-- 
Failing to show true weight of livestock 
Failing to truthfully record and report sales of cattle 
Falsely reporting sales to consignors 
Furnishing clearing services without registering to do so___-_____- 
Giving gratuities to truckers employed by shippers of livestock__ 


Issuing false reports to consignors of livestock that consignments were 
sold in separate lots 


Issuing false reports to purchasers 

Issuing false yard tickets 

Keeping inadequate records 

Keeping part of profits resulting from prohibited activities 
Making false and incorrect records 


Making false entries, and keeping resulting inaccurate records as 
constituting flagrant and repeated unlawful acts 


Making false entries in accounts and records 

Making false entries in records__-------- 480, 657, 766, 862, 869, 967, 973, 963 
Making false reports to. customers -.....- -..-.52-..2..56 sence cwsn 751 
Misapplying filed tariff 502, 593 
Overcharging customers 


Purchasing livestock for own account without having registered 
as dealer 


Remitting wrong proceeds 


Reporting weights of livestock to consignors not supported by duly 
executed scale tickets 


Sales to self 


Selling consigned livestock to purchaser in whom respondent has 
pecuniary interest without disclosing such fact-_._---------_---- 101 


Selling livestock by market agency to itself and to its employee__476, 502 


Selling to dealers not registered 
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ACCEPTANCE 

Determination of question of, by return of carload of grapes as un- 
essential for decision Sse ee cree el 
Diverting cars while in transit as constituting__.__.______. _________-_ 

Dominion Over Goods As Constituting 
Since the assumption of dominion over the goods involved herein 
constitutes an acceptance of them, in such case, the right is 
reserved to the buyer to recover damages as a result of the 
breach of contract, but in view of the fact that respondent has 
not shown a breach by the complainant of any part of the con- 
tract, the respondents, returning the celery to the complainant 
is held to be a rejection without reasonable cause, and there- 
fore, the complainant is awarded reparation for the full amount 
of the purchase price as it was impossible to resell the celery_- 


Failure to reject within 24-hour rule as constituting 


AccorD AND SATISFACITON 
Facts showing— 
acceptance of check as not constituting 


ADMINISTRATIVE PENALTY 
Consideration of prior disciplinary order on evaluation of_- 


ADVANCES 


Advances by selling agent to seller of part of anticipated proceeds of 
sale as not decisive of terms of contract_._____-__--_-- 416 


AMERICAN NATIONAL COOPERATIVE EXCHANGE 
Considered as public broker on basis of prior decision____-~-___ -- 420 


Facts showing— 
exchange as broker notwithstanding statement on its letterhead 
that it is terminal sales agent for complainant________----_--~- 


APPLICATION FOR LICENSE 
Effect of filing of 


APPLICATION TO TAKE DEPOSITIONS 
Denial by examiner of 


ATTORNEY AT LAW 
Service on 
Only after an attorney has been established of record in the formal 
proceeding by filing a pleading or by entering an appearance, 
it is the practice to proceed directly through the attorney in- 


Bint. oF LADING 
Release of Car Upon Arrival 

Where cars of potatoes when shipped were not billed open to re- 
spondent as the parties had agreed, but the carrier in accord- 
ance with the complainant’s instructions offered to release the 
cars to respondent upon arrival, it is held, respondent was 
then in exactly the same position, in every respect, as if the 
potatoes had been originally billed open to him___----------- 798 





1262 CUMULATIVE INDEX-DIGEST OF AGRICULTURE DECISIONS 


VOLUME 3—1944 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


Books AND REcorpDs 
Failure to keep and preserve, as constituting violation of act 
Failure to keep correct records as constituting violation of act__.._ 413 
BREACH OF WARRANTY 
Effect of failure to object to description in broker’s memorandum of 
1094 
BrROKER’s STANDARD MEMORANDUM OF SALE 
Acceptance of, as evidence of consummation of sale 308 
CEASE AND DESIST 
Order recommended by examiner, not authorized by act 1015 
CONDITION OF COMMODITY 
Point where title passes to commodity as controlling of question of 
damages resulting from 
CONSENT ORDER 
Suspension of License ‘ 
Consent order issued providing for suspension of respondent’s 
license for a period of 60 days, and for publication of the facts 
and circumstances admitted concerning his failure to keep 
records which fully and correctly disclose all transactions in 
RIOR 2 ee ee eS eee a 
CONTINUANCE OF HEARING 
Denial by examiner of motion for, as justified 
CONTRACT OF PURCHASE AND SALE 
Effect of Failure to Object to Terms of Broker’s Confirmation 
While one of the parties to a sale negotiated by a broker has the 
right to complain of the terms of the confirmation drawn by the 
broker, in absence of immediate objection being made, the 
broker’s confirmation of the sale must be considered as correctly 
setting out the contract, and it is so held here 
CONTRACT OF SALE ON CONSIGNMENT 
Change of original contract of purchase and sale to 
CONTRACTS 
Allegation of breach of, not sustained 
Construction of f.o.b. term 
Mutual assent as to place of acceptance of produce essential for com- 
pletion of 


Rescission of 
Resort to situation of parties in case of uncertainty of 


Substantial compliance with place of shipment provisions____________ 


CORPORATIONS 
Proper Party to Bring Action on Behalf of 
Where contract of sale was made by a corporation, the proper 
party to bring action for damages resulting from alleged delay 
in delivery of produce is the corporation or an assignee of its 
claim 


COUNTERCLAIM 
Award of Reparation 
Where respondent has failed to prove damages for complainant's 
alleged breach of contract as respondent has not shown that 
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CouNTERCLAIM—Continued : Page 
Award of Reparation—Continued 

it resold the produce at the best obtainable price, the cross- 
complaint on this cause of action is dismissed, but since com- 
plainant admitted the second cause of action set out in re- 
spondent’s counterclaim, complainant’s refusal to make full pay- 
ment to respondent for the produce herein involved entitles re- 
spondent to an award of reparation 


Dismissal of , 281, 901, 906 
COUNTERCOMPLAINT 
Dismissal of 
CUSTOM 
Abandonment of, when in violation of act 
DAMAGES 
Alternative Cause of Action 
Where complainant fails to allege damages based on alternative 
cause of action, none will be considered 
Breach of Warranty 
For a breach of warranty damages are awarded, as alleged by 
complainant, for the contract value of the difference between 
the invoice weight and the complainant’s outweight not in- 
cluding the melons that were worthless, less 5 percent normal 
shrinkage 
In computing damages for breach of warranty, the price received 
by complainant for produce after reconditioning, rather than 
the contract price plus freight, is held to be the market value 
of the quality of the produce warranted in the contract__--_- 
Where complainant limited its request for damages for a breach of 
warranty to the balance of the deposit remaining in respond- 
ent’s hands, reparation is awarded in the amount requested-_--- 
Failure to Deliver in Accordance with Contract Specifications 
Since the measure of damages for failure to deliver in accordance 
with the contract specifications is the difference between the 
value of the produce at the time of delivery and the value they 
would have had if they had met the contract specifications, and 
complainant did not prove its measure as there is nothing in the 
record which establishes the value of the produce at the time 
of delivery, the complaint for reparation in this proceeding 
is dismissed 
Measure of, based on— 
difference between cost of car, plus freight and demurrage, and 
amount realized from resale of car 667 
failure to deliver, and inability to replace goods resold at profit--_. 281 
rejection of shipment 297 
resale of commodity 105, 117, 284, 308, 511, 783, 1100 
Measure of, resulting from failure to deliver 
Nominal damages 
Awarding of, where resale of produce not properly made 
Replacement of commodity 
Resale because of breach of warranty__-.-.--.--.--_-_---_- eee eae 
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DEFAULT 
Allegations in complaint deemed admitted by___-119, 669, 670, 798, 919, 1009 
Effect of 
Setting Aside Proceeding 
Default proceeding may be set aside to allow the filing of an an- 
swer upon motion or petition of the defaulted party if supported 
by proof of excusable neglect 
Waiver of oral hearing by__---_.-__-______119, 669, 670, 798, 919, 1009, 1104 


DELAYED DELIVERY 
MOmne Car .._..... =... 


DELIVERED SALE 
Effect of Lapse of Time Between Two Inspections 

In a delivered sale of a carload of U. S. No. 1 potatoes, a Govern- 
ment appeal inspection made 8 days after respondent’s rejection 
showing excessive decay in part of the load is found not to be 
inconsistent because of the lapse of time, with a previous re- 
stricted Government inspection made on the day of rejection 
showing the potatoes to conform to the contract- 


Shipper’s liability for transportation charges 


DISMISSAL 

Complaint for Reparation 
Where complainant has failed to sustain the burden of proof by a 
preponderance of the evidence to show that the produce at the 
time of arrival at destination did not grade U. S. No. 1, and 
thereby failed to meet the specifications of the contract entered 
into by the parties, the complaint for reparation in this pro- 

ceeding is dismissed 


Consent of Parties 
Since there has been a settlement of the matters in issue, by con- 
sent of the parties, this proceeding is dismissed _-__ i 
Since there has been a settlement of the reparation award issued, 
by consent of the parties, this proceeding, including respond- 
ent’s petition for reconsideration and rehearing, is dismissed 


Failure to Prove Claims 
Complaint alleging a claim against one respondent for recovery of 
loss of profits on a carload of peaches allegedly purchased from 
and resold to said respondent, and also making claim for peaches 
shipped to another respondent and rejected by the latter be- 
eause they were not in accordance with contract specifica- 
tions, nor in suitable shipping condition, dismissed, on the 
ground that the alleged resale was not proved, and that due to 
the condition of the peaches on arrival, the rejection thereof 
was not unlawful 430, 452, 677 
Failure to Show Delayed Delivery 
Since the car of onions sold to the complainant was moving at 
the time of sale over a main-line route, in the general direction 
of the final destination, and over which the through rate ap- 








CUMULATIVE INDEX-DIGEST OF AGRICULTURE DECISIONS 1965 





VOLUME 3—1944 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 






ued 







Page 





Page 





DisMiIssaL—Continued 
Failure to Show Delayed Delivery—Continued 
plied, it was “rolling” as defined in the regulations under the 
act, and since the mileage and normal running time from the 
actual diversion point was about the same as via the point at 
which it was contended diversion should have been made, it 
is held that respondent had not unduly delayed the car, and 
that the complaint should be dismissed___-______-_-__------- 800 
Failure to Sustain Burden of Proof 
Where complainant has failed to sustain his burden of proof to 
show that the first contract to deliver to complainant 50 cars of 
melons was cancelled on the condition that the respondent would 
deliver to complainant 12 cars of melons in accordance with 
the alleged second contract, and it is found that the first con- 
tract was unconditionally abrogated, the complaint seeking 
damages by reason of the alleged breach of the first contract 
MIMIC 23 as so re ea wees eames 


9, 1009 
804 


















is 
Lawful rejection of Commodity 
Where the contract of purchase and sale of lettuce was made by 
Brand and not by grade, failure of the lettuce to grade U. S. 
No. 1 did not justify rejection of the commodity by the respond- 
ents, but since the term “5’s” as used in the contract was a 
definite specification of size and the lettuce in question aver- 
aged 25 percent undersized, respondent’s rejection thereof was 
not without reasonable cause, and therefore, the complaint for 
PeerONIOn: 36  CINNEE 6 iis ie ete S iene awademencwomeaes 770 
Settlement Between Parties 
A stipulation having been filed by the parties and their attorneys 
to this proceeding stating that the matter at issue had been 


amicably adjusted, and authorizing a dismissal, the proceeding 
Gh CREO alae Ne tener 433, 659, 660, 996 


A stipulation having been filed by the parties to this proceeding 
stating that the matter herein involved had been settled and 
asking that the complaint be dismissed at the cost of the re- 
spondent, the complaint herein is dismissed___-_-___.__---___-_- 663 


Although it may be assumed for present purposes that the plead- 
ings and proof properly raise the issue of suitable shipping con- 
dition, the complaint for reparation is dismissed because the 
parties had settled by agreeing to a refund of part of the pur- 
chase price of the shipment of the potatoes involved in this pro- 
ceeding, and the prior order which was stayed by ‘the supple- 
Mena) OFAEE Tk B60 BHIS nn seceresancesenccwensuyennsone 659 

Disciplinary complaint arising out of respondent’s failure to record 
and account for purchases of peaches is dismissed on com- 
plainant’s motion because full accounting has now been made_. 682 

Motion of the Fruit and Vegetable Branch, Office of Distribution, 
to dismiss complaint for the reason that the respondent has paid 

in full the amount due complainant, granted__--------------- 
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Settlement Between Parties—Continued 
Pursuant to stipulated settlement of the claims involved herein, 
which provides that the order as required by the Department 
should be entered “to discontinue” the proceeding “without 
notice to any of the parties,” the proceeding is dismissed 
Since full settlement of the complainant’s claim has been made by 
the respondent in this proceeding, the complaint for reparation 
is hereby dismissed 
Since the conditions of the settlement agreement of prior date have 
now been complied with and fully executed, the complaint is 
hereby dismissed 
Want of Suitable Shipping Condition 
Where complainant sold to respondent, through a broker, a c¢ar- 
load of grade U. S. No. 1 apples while load was in transit, at 
a price f.o.b. shipping point, and it was diverted to another 
point, and during transit defects of 2% decay, 6% bruises, 
and 10% stem punctures developed, it is held that the addi- 
tional defects were condition defects, as distinguished under the 
U. S. standards for apples from permanent defects which affected 
their grade, and having occurred within the five-day transit 
period, were abnormal, and therefore, respondent's rejection of 
the apples was not in violation of the act, and the complaint 
should be dismissed 
DOMINION OVER GooDs 
Yxercise of, as constituting acceptance 
EVIDENCE 
Acceptance of broker’s standard memorandum of sale as evidence of 
consumation of sale of produce 


Advances by selling agent to seller of part of anticipated proceeds 
of sale as not decisive of ‘terms. of contract.............-..--.... 


American National Cooperative Exchange, Ine., considered as public 
Dreker On basis: of prior CecisiOn <a. <56ennc-snce cece nwscenn cnn = 


Burden of Proof 

Where complainant’s broker attempted to sell a carload of grape- 
fruit to several buyers, each buyer to take a specified number 
of boxes, the shipment to be made on October 8 or 9, and com- 
plainant could not make shipment on either of those days, and 
offered to ship on October 10, but not all of the buyers accepted 
their share of the load on the basis of shipment on October 10, 
held, the evidence failed to establish acceptance of complain- 
ant’s offer to ship on October 10, and therefore, the complaint 
seeking reparation to recover losses by reason of the alleged 
unlawful rejection of the shipment is ordered dismissed 


Burden of proof as to— 
allegations of complaint 


cancellation of contract 
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EvipENcE—Continued 
Burden of proof as to—Continued 


CER UNIERINC CR CCAIR ek ES ee ee 301, 416 
failure to deliver in accordance with contract specifications_-_____ 912 
implied warranty of suitable shipping condition_._._.______.-_______ 291 
resale of commodity at best obtainable price___._-----_-------__-- 1004 
ternic. G2 Grab Cemtiae’. .. 6.625 eaten tacos sc asue eee 606 
unmerchantable quality of produce .......2..-56-..222.6655-ccseu 1108 
Charge of brokerage fee in similar transactions as__-------- aan 1007 
Claim of agency of respondent not established_----_..----_---------- 1112 


Condition of Produce as Shown by Inspection Certificate 
Where the period elapsed for unloading melons was not unreason- 
ably long, being only two or three days after delivery, in the 
absence of other evidence, their condition as shown by inspec- 
tion certificate at that time is accepted, as showing the condi- 
tion of the melons when delivered, and the fact that the final 
inspections were made at the completion of unloading, two or 
three days after arrival of the watermelons, merely affects the 


weight to be given the. evidence ....--...-2-~.--6. snes cccecn 1083 
Consideration of prior disciplinary order in evaluation of adminis- 
EREREO TIM UIN asec cons cays aa ea ee eee ne oe pee as a 30 
COMDIAIIOIIONE. ooo oo ot eno k ak ee ae - 606 
Dental of wmotiot to Sttike: — a 60.decsen cc eewss wceewuudscecsoudunes 297 
DIGIUM BE oS ee ee Ate he lho ee eae 3, 198 


Effect of Failure to Object to Memorandum of Sale 
Respondent’s failure to promptly object to the terms set out in 
the broker’s wired memorandum of sale raises an inference that 


the terms of the contract were correctly stated_____-_--_____-_-_ 1098 
Effect of failure to prove agreement for allowance of specific amount__ 777 
Effect of failure to prove lack of suitable shipping condition__.___._ 777 
Effect of inspection certificate showing grade defects in excess of toler- 

CROC Ss tea ben aes eradas aaa goes ale cman ae ee ee 205 
Facts failing to show— 

TE ai TI WU in cea ec kh cde ned Sil natn a SE 301 

damage by reason. of breach of contract ............~.~......... 34 

deduction was necessary to meet agreement to give respondent pro- 

COGCEDN ONE: CORINGRIESS ooo oo et gn eas wie coe eee 34 

Opisteties: OF AsaNee Koos dc snes eee eee 113 

shipment moved under normal service and conditions_____---_-- 291 
Facts showing— 

acceptance of check as not constituting accord and satisfaction___._ 301 

authorization to purchase shipment of cantaloups____-____-_____- 208 

exercise of due diligence in attempt to fulfill agency contract____ 1007 

inability to replace on open market goods resold at profit-_-____- 281 


loading commodity prior to shipment occurred within reasonable 

lack of guarantee that shipment would arrive on or before speci- 
Sr RNG oi ae eee obese abe een oe a ere 917 

purchase was made by agent upon his inspection and acceptance 

8: SURGES oe ni eth dacs aa ols Welauge, cada ee ee 
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Facts showing—Continued 
purchase was made on basis of price “California acceptance final”__ 993 
purchaser had knowledge that frost in field affected outside ap- 
pearance of pods 205 

resale was made promptly and in good faith 891 

resale was made with reasonable care 308 

respondent bought produce in person 210 

respondent’s testimony inconsistent with facts of case as a whole__ 284 

shipment did not conform to warranty 280 
Federal inspection certificate and inspectors notes as part of report 

of investigation 287 
Federal inspection certificate as prima facie evidence of truth of 

statements therein contained 891 
Government inspection certificates as 306 
Inference drawn from failure to object to memorandum of sale 1100 
Inspection showing that grapes arrived in deteriorated condition___._ 287 
Insufficiency of proof of damages 905 
Letter of deceased agent as 36 
Market bulletins on Nebraska potato sales at Chicago, U. S. No. 1, 

SRG ASS ose oS a ic ie nner ge ae eh 
Objections to testimony not argued in briefs deemed to be abandoned_- 
Preponderance of, as to reversal of shipping point inspection 
Preponderance of, showing there was no transit frost__..__._.---_--- 
Presumption of proper inspection of commodity made by inspector_--_- 
Record showing existence of agency 
Reputation 

Violation of act as not excused by establishment of 
Ruling of examiner relating to testimony of witness for respondent 

where contract was made with respondent's deceased agent sus- 

tained 

Summation of testimony with respect to kind, quality and color of 
potatoes 

TRURRRRRI OR 5 ste eo nie ceaeeneneeeae eee wee 

Testimony of Cleveland inspector as 

Testimony of witness as directly contrary to Government inspection 
certificates and testimony of Government inspector at Cleveland_- 

Unreliability of 

Weight of, given as to reasonableness of period for unloading 

Weight of, showing produce was to be shipped as soon as obtained 
by complainant 

EXAMINER 
Denial of motion for continuance of hearing as within sound discre- 


Ruling of, relating to testimony of witness for respondent that con- 
tract was made with respondent’s deceased agent, sustained 


EXCEPTIONS 
Abandonment of, for failure to argue in briefs 


Impropriety of consideration of unproved allegations in 
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EXTENSION OF CREDIT 


Seller not under obligation to extend credit to buyer in absence of 
agreement to that effect 
FACTORS 
American National Cooperative Exchange, Inc., considered as public 
broker on basis of prior decision 
Broker’s authority to issue memorandum of sale 
FAILURE TO GIVE INSTRUCTIONS 
Effect of, as to initially iced cars 
FEDERAL INSPECTION CERTIFICATE 
Prima Facie Evidence 
Under the provisions of the act, the Federal inspection certificate 
is prima facie evidence of the truth of the statements therein 
contained, and a very strong case must be made out to overcome 
the weight of 
FINAL ORDER 
Publication of Facts 
Tentative order of March 15, 1944, made final and publication of 
the facts ordered on the ground that although respondent has 
paid complainant the amount tentatively awarded, such payment 
was not made until after service of the tentative order, and, 
therefore, the award was not paid “promptly” within meaning 


F.0.B. 
Meaning of term 
F.0.B. ConTRACT PRICE 
Liability for 
Purchaser is liable to full f.o.b. contract price in the absence of an 
agreement as to the time of delivery or of entry into a new con- 
tract with the seller 
F.0.B. INSPECTION AND ACCEPTANCE 
Equivalent to wired government inspection ~------------ oi sah lan clara ae dss 
Meaning of term 
F.0.B. SALE ON BASIS OF GOVERNMENT INSPECTION 
Purchaser’s liability under ordinary conditions for contract purchase 
price of produce regardless of its condition at destination 
“Goop QUALITY” 
Compliance of produce graded U. S. No. 1 with “good quality” speci- 
fications 
“Goop QUALITY, Goop S1zE, WELL MATURED” 
Words as not descriptive of exact standard 
IMPLIED WARRANTY 
Soundness of Produce After Delivery 
There is no implied warranty that perishable produce will remain 
sound for a definite period of time after delivery 
INSPECTION 
Delivered sale 


Lack of implied warranty after opportunity for 
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INSPECTION—Continued 


Probable Evidence 
Though inspection of loaded car of potatoes was restricted, it is 
probable that inspector also examined sacks in the doorway, it 
being his duty to examine all those which are accessible 
Rejection of Commodity after Inspection or Opportunity to Inspect 
After inspection or opportunity to inspect, the buyer is bound by 
the examination of the commodity and can not later complain 
of defects which the examination should have revealed 
INSPECTION CERTIFICATES 
Certificates as of no help in determining whether color of produce 
Sen narines tacentnint Or aene 256. oo Sk ewe 
INTERSTATE COMMERCE 
Purchase of commodity directly from car in which it had been shipped 
from another State as constituting 
Transaction Constituting 
Since the lettuce in question was originally shipped from Call- 
fornia, the fact that the lettuce was unloaded from the car and 
trucked in the same crates from Altoona, Pennsylvania, to 
Johnstown, Pennsylvania, did not take the transaction out of 
interstate commerce within the purview of the act__---------- 
JURISDICTION 
Acquirement of jurisdiction by consent invalid__.-.-.--.------------ 
Claim for failure to pay for empty bags as not within purview of act_- 
Power of Secretary under act to require payment for commodity 
purchased 
LEGISLATIVE HISTORY 
Amendment of Section 2, paragraph (4) of act 
LICENSES 
Denial of Application 
Application for license under the act denied on the ground that the 
applicant was responsible for violations for which his two li- 
censes had previously been revoked, because he had failed to 
pay a reparation award issued against him within two years, 
and is unfit to be licensed because of having engaged in busi- 
ness without a license and having attempted to obtain one under 
false pretenses, and his contention that mere application for a 
license authorizes operation as a licensee held invalid 
Application for license is denied because it contained false state- 
ments and was made for the benefit of a person previously 
found unfit for license, and request for further hearing and 
oral argument denied because they would serve no useful 
purpose 
Granting of 
License having been previously denied applicant because he had 
engaged in practices violative of the act, upon the evidence 
presented in this proceeding it is concluded that since the ap- 
plicant has demonstrated his fitness to engage under the act 
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iranting of—Continued 

in the business of a wholesale dealer in fresh fruits and vege- 
tables, a license should be issued to him, and the order of 
May 31, 1938, denying such license, is vacated 

Where applicant for a license as a dealer in fresh fruits and vege- 
tables had in 1941 surrendered its license and agreed to stay 
out of business regulated by the act, after admitting violations 
of the act, proved in this proceeding its fitness for a license, 
it is held that although the agreement to stay out of business 
was not contrary to public policy and authorizes a denial of 
its application for a license in 1944, a new license should be 
issued to the applicant upon posting of a bond 

Probationary Suspension of 

Probationary suspension of respondent’s license ordered on the 
ground that respondent violated the act by making false and 
misleading statements for a fraudulent purpose of inducing 
shippers and buyers, the former to ship and the latter to accept 
produce which had not been ordered so that respondents might 
obtain brokerage 

Probationary suspension of respondent’s license ordered on the 
ground that the respondent violated the act by failing to keep 
records fully and correctly disclosing all transactions involved 
in its business 

Probationary suspension of respondent’s license ordered on the 
ground that respondent violated the act by making false state- 
ments for the purpose of delaying and obstructing investigation 
with respect to complaints made under the act, and because 
respondent failed to keep proper records fully and correctly dis- 
closing all transactions involved in its business of selling pro- 


Probationary Suspension of, Held Ineffective 
Since respondent complied with prior order and filed certain re- 
quest and consent, the probationary suspension of his license is 
held not effective, and shall not become effective unless a fur- 
ther order to the contrary is issued 
Since respondent complied with prior order and filed certain re- 
quest and consent, the probationary suspension of its license 
is held not effective, and shall not become effective unless a 
further order to the contrary is issued 


Since respondents complied with prior order by filing certain re- 
quest and consent, the probationary suspension of their license 
shall not become effective unless a further order to the con- 
trary is issued 


Revocation 
Respondents’ license under act revoked for repeatedly reporting 
and accounting to their consignors for less than they received 
for consigned fruits and vegetables, and for failure to keep 
records for a period of two years 
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Revocation Obviated 
Revocation of respondent's license would be justified, had it not 
terminated, for failure to pay for produce even though such 
failure to pay was due to respondent’s financial inability to 
meet its obligations 1013 
Suspended Suspension of 
Upon consent and recommendation of the parties, the license of 
respondents under the act is suspended for failing to keep 
the required records, but such suspension shall not become 
effective unless it is determined that respondents have again 
violated the act ; 
Suspension of, Held in Abeyance 
Since respondent complied with prior order directing him to file 
certain request and consent, the probationary suspension of his 
license determined in prior order shall not become effective__423, 879 
Since respondent failed to keep records which fully and correctly 
disclose all transactions involved in its business, its license is 
hereby suspended for a period of 90 days, such suspension, how- 
ever, shall be held in abeyance but may become effective at any 
time by a supplemental order without further hearing, if the 
War Food Administrator finds within a period of three years 
from the date hereof that respondent has again violated the act- 
Since respondents failed to keep records which fully and correctly 
disclose all transactions involved in their business, their license 
is hereby suspended for a period of 60 days, such suspension, 
however, shall not become effective, if respondents, within 20 
days after this date, filed with the hearing clerk their request 
that it be held in abeyance and their consent that it may be 
made effective at any time within three years after this date 
by supplemental order in this proceeding if it is determined, 
either with or without further hearing, but with at least 15 
days notice to respondents, that they have again violated the 
act or the regulations 
Suspension on Probationary Basis 
Since respondent has admitted that he failed to keep records fully 
and correctly disclosing all transactions involved in its busi- 
ness, but stated that he will in the future keep full and accurate 
records of all transactions, the respondent’s license is suspended 
on a probationary basis 
LIMITATION PERIOD 
Lack of provision in act concerning period for filing disciplinary 
complaints 
LOADING 
Reasonable time for loading commodity prior to shipment 
MEMORANDUM OF SALE 
Effect of failure to object to description in 
Inference drawn from failure to object to terms of 
MOorTION TO DISMISS 
Granting of, as to one respondent because it was no party to con- 
tract and improperly joined as such 
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“NICE” 
Lack of definite meaning of term of trade 
OrFIcrAL Notice 
Custom in trade, where pool car involved, for shipper to draw draft 
for purchase price on broker 119 
OrAT. ARGUMENT 
Denial of request for 882 
PAYMENT 
Acceptance of promissory note considered merely as evidence of in- 
debtedness, not as 
PLEADING 
Want of Suitable Shipping Condition 
Where respondent has not pleaded want of suitable shipping con- 
dition as a defense in its answer but the parties have argued 
the point fully, such defense will be considered as if it were 
pleaded 
PRINCIPAL AND AGENT 
Apparent Authority of Agent 
Where respondent contends that his agent was without author- 
ity to purchase car of grapes “rolling acceptance,” the evidence 
of the agent’s representation of the respondent at the same 
market for a period of ten years is sufficient to show apparent 
authority upon which the complainant reasonably relied 
Broker as agent of principal 
Duty of broker to report facts to his principal 
Liability of Licensee’s Agent for Licensee’s Debts 
In the absence of fraud or collusion between the manager or agent, 
and his principal, the licensee and owner of the business regu- 
lated by the act, and the record not showing facts which would 
make the agent personally obligated to pay the principal’s debts, 
the agent’s failure to pay is not violative of the act, and, conse- 
quently, no order is issued against the agent 


Negligence of broker as that of his principal 


PrioR DECISION 
American National Cooperative Exchange, Inc., considered as public 


broker on basis of 
PRIOR DISCIPLINARY ORDER 
Consideration of, in evaluation of administrative penalty 
PROCEEDING 
Order vacating prior order and providing for reopening of 
Promissory NOTE 
Acceptance of, considered merely as evidence of indebtedness, not 
as payment 
PROMPTLY 
Meaning of term as used in act 


PuBLic PoLicy 
Agreement to surrender license as a dealer in fresh fruits and vege- 
tables and stay out of business for violations of act as not con- 


trary to 
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RECONSIDERATION : 
Change in Amount of Reparation Award . 
Petition for reconsideration is granted, and the amount of repara- 
tion awarded the complainant in the prior order is to read as 
amended by this order, and it is further ordered that complain- 
ant is entitled to demurrage cost and that since the complainant 
has admitted that the respondent’s liability should be a certain 
sum and billed him for this amount, the respondent is only 
liable forthe amount he was billed........<................. 664 


Denial of Petition 
- Respondent’s petition for reconsideration denied by decision after 
reconsideration on the ground that the record supports the orig- 
inal order which is hereby reinstated, and the prior stay order 
IRD RDU ORRNAO (cea Bene ee ee ee er 519, 769 


Since it appears that the evidence submitted by complainant sup- 
ports the award made in the original order, and there is noth- 
ing in the respondent’s petition for reconsideration to cast 
doubt on the evidence, the order of December 14, 1943, which 
stayed the order of January 12, 1943, is hereby set aside, and 
the-original onder Js. veingtated.-:. 2 =. oo ce ose ee eu 416 


Since the petitioner has not shown facts that were not considered 
when the original order in this proceeding was issued, and 
did not indicate the application to the facts in issue of any 
rule which constitutes error in law, its petition for reconsidera- 
tion is dismissed, the prior stay_order is vacated, and the orig- 
inal order shall become effective 20 days after the date of 


NR IT ea edea ce noe (ane anee ease asad ueeace ee uwon 1008 


RECOUPMENT 
Losses on unrelated transactions as not subject to__-------__-____-- 30 


REHEARING 
Denial of Petition for 

Respondent’s petition for rehearing, for the purpose of setting aside 
the original reparation order on the ground that the formal 
complaint and report of investigation were misplaced by re- 
spondent’s bookkeeper and the respondent’s attorney was not 
personally notified of the service of the complaint, denied, 
because such allegations in the petition are not verified nor 
supported by any proof, and therefore, the stay order of Sep- 
tember 25, 1944, is set aside and the effective date of the orig- 
inal reparation order of August 28, 1944, is changed to 20 days 
Grier the Gabe GL Chis OTGO? 25 ooh rs Se ce eeesa dws 912 


Extension of Time to File Petition for 
On the application of one of the respondents requesting additional 
time to file a petition for rehearing, time for filing of such pe- 
GIGI SNSRTINEON 6 cer eect oee et uweeeeces 
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REJECTION OF SHIPMENT 
Commodity not in suitable shipping condition as justifying___...___- 682 
Ta- Determination of question of, unnecessary where party is not in- 
as { NOU csr ais ree has oe. aie y em klar ab aes ew ee eee ee 1007 
in- 
unt REOPENING HEARING 
Lin PICT) OF TOGUOR: 108: 22 oo 58 on aa ha eed io ak erecaneeeae 882 
ily 
664 REPARATION 
Breach of Contract 
Where complainant agreed to give respondent protection on car- 
er load of apples because they were not up to contract specifica- 
ig- tions, and there is no evidence that respondent suffered any 
er loss or damage by reason of the breach of the contract, it is 
519, 769 held that complainant is entitled to reparation in the amount 
Of the original comivact price ..2...... 3.22666 oc nnkc esate 31 
- Where complainant accepted the first carload of a ten carload 
at purchase of potatoes but discovered that it had not been Gov- 
-h ernment inspected at origin nor shipped from a specific storage 
d house as contracted for, and respondent did not have the bal- 
AG ance of the potatoes stored there, it is held that complainant 
was justified in cancelling further defective deliveries, and 
d reparation should be awarded complainant for the balance of 
d NO GONOER, oc oi ema cs pacwtindamnenaes aaa alan i one eel 1104 
. Where in a proceeding for reparation complainant sought an award 
x. of reparation against respondent for the latter’s failure to de- 
f liver potatoes of quality stipulated in the contract of purchase 
1008 and sale, and the evidence of record disclosed that the re- 


spondent, charged in addition to the f.o.b. ceiling price 6 cents 
per sack as allowed by the regulations of the Office of Price Ad- 
3 30 ministration on delivered sale only, and complainant paid the 
freight, it is held that the sale was intended by the parties to 
be f.o.b. as to price, and on a delivered basis as to grade, qual- 
ity, and condition and under such a contract the respondent was 
e obligated to tender to complainant at the destination potatoes 
conforming to the contract and, since the produce accepted by 
complainant did not meet the terms of the contract, complain- 
ant is entitled to an award of reparation in the amount of dam- 
sigee 34 @ORtGIROe Won ee ene Sadia ag S ei eee _.. 1009 


Where respondent sold and delivered two carloads of watermelons 
which were accepted and paid for by complainant but the 
melons did not meet the contract requirements, held, complain- 

912 ant is entitled to recover reparation for the breach of warranty 
in the amount of damages sustained___._--..-.------------- 1082 


Where respondent’s broker sold complainant a carload of carrots 
at price f.0.b. New York, and represented them as good quality 
1113 and size, well matured and washed, and upon inspection by com- 





1276 CUMULATIVE INDEX-DIGEST OF AGRICULTURE DECISIONS 


VOLUME 3—1944 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


Page 
ReEPARATION—Continued 
Breach of Warranty—Continued 
plainant they were found in condition not as warranted, as a 
result of which breach complainant could not complete a re- 
sale of the carrots and thus sustained a loss of profits, it is held 
that since the respondent knew, or should have known that the 
commodity was bought for resale on open market, upon his 
breach of the contract of purchase and sale he is liable for the 
payment of special damages based on the complainant’s resale 
of the goods 
Brokerage Fee 
On the basis of the record of the transaction herein involved and, 
in part, on the previous dealings between the respondent and 
the complainant showing that it was customary for the com- 
plainant to charge, and the respondent to pay a brokerage fee 
in connection with similar transactions, it is concluded that 
the complainant acted as agent for the respondent in purchas- 
ing the peaches herein involved, and it is determined that the 
complainant exercised due diligence in its attempt to fulfil the 
agency contract, and therefore, the complainant is entitled to 
the agreed brokerage fee, but since the complainant is not in- 
jured by the respondent’s refusal to accept the produce, it is 
not necessary to decide whether the respondent’s rejection 
was unlawful 
Failure to Accept 
Where weight of the evidence supports complainant’s allegations 
that the contract of sale of carloads of potatoes stipuated that 
the potatoes were to be shipped as soon as obtained by com- 
plainant, and not upon specific instructions as to dates of de- 
livery, it is held that respondent’s wrongful refusal to accept 
shipment of potatoes and pay purchase price entitle complain- 
ant to an award of reparation in amount representing the dif- 
ference between the agreed purchase price and the sum realized 
by complainant on-the resale of the produce, less costs in- 
curred by necessity of the resale 282 
Failure to Account and Pay 
Where the evidence shows that the purchase of a shipment of 
peaches involved in this proceeding was not made by the re- 
spondent as a duly authorized agent of the Willie Fraden Pro- 
duce Company, although the latter paid the truckage charges 
at the respondent’s request and placed them in storage in re- 
spondent’s name, which service cannot constitute such acts of 
control as would constitute an acceptance by the said company, 
it is held that the failure of the respondent to account and 
pay to the complainant the purchase price of the commodity en- 
titles the complainant to an award of reparation in full amount 
of the purchase price less credit from other transactions 111 
Failure to Deliver 
The failure to deliver the car of watermelons in accordance with 
the contract of sale entered into between the parties is a vio- 
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REPARATION—Continued 
Failure to Deliver—Continued 
lation of the act, and the measure of damages for such failure 
is the difference between the cost of a replacement car of like 
quality and the contract price, but since the replacement car 
is of better quality, and costs no more than a car of like quality, 
the complainant should be awarded reparation for actual dam- 
ages, that is, the difference between the cost of the replace- 
WGRE Car ati (RW COUITORE PRIOR: occ ce eee seseceaan 884 
277 Failure to Deliver in Suitable Shipping Condition 
Where complainant purchased car of grapes from respondent on 
basis of wired government inspection, and the latter wired com- 
plainant that the grapes graded U. S. No. 1 but did not reveal 
that the inspection covered only first two stacks, it is held that 
respondent, by failing to transmit to complainant information 
of the restricted inspection, failed to communicate to complain- 
ant all essential information as required by the regulations 
under the act, and therefore, complainant should be awarded 
reparation for damages sustained by it on resale of the grapes 
which arrived in deteriorated condition --.---.----_---------- 285 
Failure to Pay 
Respondent’s acceptance of oranges delivered to it, and its failure 
to make full payment promptly in accordance with contract 
1005 of purchase and sale entitle complainant to an award of rep- 
aration for full amount of the purchase price, plus freight and 
OGINUTIEGO CHOITON. <.. concn cecdes eens aca shen oneeneeeeen 
Since respondent failed to sustain burden of proving its allega- 
tion that it consummated a contract with complainant’ for pur- 
chase and sale of a car of lettuce, there is no basis for setting- 
off against purchase price of another car of lettuce shipped by 
complainant to respondent, and since complainant did not ac- 
cept respondent’s check in full payment of the invoice price, 
it is held, complainant is entitled to reparation for the balance 
Of the BORCHONG WIG hc conc cad ees cos sinc nwasaceneae 
282 Where complainant and respondent entered into a joint account 
agreement under which peas were purchased, shipped and re- 
sold at a loss that was borne by complainant, and respondent 
did not answer the formal complaint for recovery of the net 
loss, it is held that since the facts alleged in the complaint are 
deemed to be admitted by respondent’s failure to answer the 
formal complaint, the only question presented concerns the 
sufficiency of such facts to support an award, and that the facts 
pleaded in the complaint established a failure by respondent to 
pay half of the joint account loss, and therefore, reparation is 
STIGG: CODA DEAIIITNE 5 sires coercion aacin le aha ame 803 
WW Where complainant purchased from respondent a carload of U. S. 
No. 1 tomatoes on an f.o.b. basis, and the condition of the to- 
matoes as disclosed by the inspection at destination was of 
abnormal deterioration, and there being no showing that the 
shipment was not handled under normal transportation service 


118 


299 
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and conditions, it is held that the tomatoes at the time of sale 
to the complainant by the respondent were not in suitable ship- 
ping condition, and therefore, the complainant should be awarded 
reparation for the loss sustained by it 811 

Where complainant purchased from respondent three separate car- 
loads of potatoes and alleged that the potatoes did not conform 
to warranty and that there was a shortage in weight in one 
shipment, and the respondent in his separate complaint ad- 
mitted such shortage, it is held that on the principal issue in- 
volving complainant’s resale of shipment of potatoes in reliance 
on Federal shipping point inspection certificate, the burden of 
proof as to breach of respondent’s implied warranty of suit- 
able shipping condition rested on complainant, and since the 
record does not disclose that the shipment moved under normal 
service and conditions, complainant’s claim of lack of suitable 
shipping condition cannot be sustained, and with respect to 
his claim for failure to pay for empty bags, it is held that such 
claim is not within the jurisdiction of the War Food Admin- 
istration under the act, and therefore, reparation is awarded 
respondent in amount of unpaid balance of purchase price, less 
deductions for short weight of one shipment and loss of profits 
on another transaction .......-....- BOO Stk eR. he Eee nent a 

Where complainant sold and diverted four carloads of potatoes to 
respondent who attempted to reject them because they were not 
billed open to him as agreed, but later unloaded and sold the 
potatoes, it is held that as the carrier in accordance with com- 
plainant’s instructions was at all times willing to release the 
cars to respondent without delivery orders, reparation should 
be awarded complainant for the agreed purchase price___--_- 

Where complainant sold respondent five carloads of potatoes which 
were accepted by respondent who paid for four of the loads 
accepted, and complainant seeks recovery of the price of the 
fifth load, it is held: (1) the load for which complainant seeks 
payment of the price arrived at destination in good condition; 
(2) since respondent submitted no proof of damages for delay 
in shipment of that car, reparation is awarded complainant 
for the price; (3) since respondent’s agent was promptly noti- 
fied that due to a scarcity of ice, initially iced cars could not 
be furnished, but respondent failed to give complainant in- 
structions, respondent, in effect, consented to shipment of the 
cars without their being initially iced; and (4) respondent’s 
counterclaim should be dismissed 

Where complainant sold respondent four carloads of peas, the 
purchase having been made on the basis of a price f.o.b. ac- 
ceptance final at loading point, and the purchaser’s agent had 
knowledge at the time of purchase that frost in the field af- 
fected the outside appearance of the pods, it is held that com- 
plainant should be awarded reparation for the price of the one 
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carload not previously paid, and respondent’s counterclaim for 
damages based on alleged defects in the four carloads is dis- 
missed on the ground that the evidence discloses that the peas 
811 were merchantable for respondent's trade ___--__-__-_______- 198 


Where complainant sold respondent two carloads of onions for 
which respondent failed to pay, and the latter delivered four 
carloads of onions to complainant for resale on joint account 
basis and complainant failed to pay the joint account price as 
agreed, as a result of which respondent diverted and resold them 
on another market, it is held, complainant is entitled to an 
award of damages for the price of the two carloads, less half 
of the joint account price of the carloads of produce, as dimin- 
ished by sums advanced in cash to respondent____-___________ 292 

Where complainant sought to recover the purchase price of a car- 
load of cabbage from respondent and the latter claimed that it 
did not buy the produce but accepted and resold it as com- 
plainant’s agent, and that it was sold by respondent to a buyer 
who rejected the shipment because it was not in good shipping 
condition, and respondent asked for recovery of brokerage, it 
is held: (1) respondent's claim that it acted as agent and not 
as a buyer is not established by the evidence; (2) the evidence 

288 as to condition of the cabbage at Cleveland was only material 
to the extent it showed what its condition was at East St. Louis, 
Illinois, the destination specified in the contract of sale; (3) 
respondent’s claim that the cabbage was not in suitable ship- 
ping condition based on a showing of condition at Cleveland 
was not available to respondent as a defense; and (4) repara- 
tion should be awarded complainant for the full amount of 

198 the purchase price of the produce____--_-~-- sea mated 1109 

Where evidence supports complainant’s position ‘that the sale of 
the tomatoes was made without any express representation as 
to their quality or condition, and no warranty can be implied 
since the tomatoes were purchased after inspection by respond- 
ent’s agent and opportunity for thorough examination was af- 
forded, it is held that reparation should be awarded the com- 
plainant for the agreed amount of the purchase price which 
respondent failed to pay --------- cd ea ee ieee eer 34 

Where it is found by a preponderance of the evidence that the 
broker did not give its principal, the respondent, the false in- 
formation that the shipping point inspection had been reversed, 
and complainant accepted the tomatoes in specific car relying 


2 on an allowance being granted by the broker who was acting 
as agent for respondent, held complainant is entitled to repara- 
tion for the amount of allowance agreed upon__--_--_--_____~ 790 


Where potatoes were shipped from one State, received by com- 
plainant in another State, the respondent purchased them di- 
rectly from the car in which they had been shipped, it is held, 
the transaction is of an interstate character, respondent’s failure 
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Failure to Pay—Continued 
to make an objection as to condition of the commodity within 
a reasonable time constitutes a waiver of such complaint, and 
therefore, failure of the respondent to make full payment 
promptly for the potatoes purchased and accepted entitles com- 
plainant to reparation in amount of the purchase price 

Where respondent accepted the tomatoes after inspection or an 
opportunity to inspect, the complainant impliedly warranting 
that they would ripen properly, and the respondent alleged 
that the tomatoes decayed and did not ripen, it is held that 
since the respondent has failed to sustain its burden of proof 
that the tomatoes became unmerchantable because they did not 
ripen, an award of reparation should be awarded complainant 
for the amount. of the purchase’ price......................... 1106 

Where respondent contends that he did not purchase the cabbage 
in question from the complainant, but received it from an- 
other party for sale for the latter’s account to whom he had 
forwarded the net proceeds of the sale, it is found on the 
basis of the preponderance of the evidence that the respond- 
ent personally bought the produce from the complainant, and 
therefore, reparation should be awarded the complainant in 
amount of the unpaid purchase price_ 

Where respondent sent a promissory note to complainant for two 
shipments of peaches which was accepted by complainant as evi- 
dence of the indebtedness and not as payment, and respondent 
in its answer alleged that its financial condition made it unable 
to pay the amount due, that failure to pay did not constitute 
a violation of the act, and that the Secretary is without juris- 
diction to require payment, it is held: (1) prior to the amend- 
ment of Section 2 (4) of the act on April 6, 1942, the words 
“to fail or refuse truly and correctly to account promptly,” in- 
cluded the failure of a dealer to pay as well as the failure of a 
commission merchant to account and pay; (2) respondent’s 
failure to pay was in violation of the act; (3) the promissory 
note was evidence of respondent’s obligation but did not con- 
stitute payment, and therefore, (4) reparation should be awarded 
complainant for the full amount of the purchase price 

Where respondent sold and delivered a carload of potatoes which 
did not meet contract requirements and was accepted by com- 
plainant only after respondent had promised to protect com- 
plainant against any loss arising from decay, held, complain- 
ant could recover for such loss antl should be awarded repara- 
tion in the amount of damages sustained by it 

Where the evidence supports the findings that respondent author- 
ized the broker to purchase the shipment of cantaloups which 
were accepted by respondent, and the latter alleged by way of 
set-off damages because of the condition of the cantaloups not 
at point where title to the commodity passed, but at point of 
its destination, it is held, respondent has not shown that com- 
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plainant has breached the contract of purchase and sale, and 
therefore, respondent’s counterclaim should be dismissed, and 
complainant should be awarded reparation for full amount of 
the contract price ~-.------- di ins wala pes acca ac ea cha lad cae 

Where complainant relies on oral contract for the sale of grapes, 
f.o.b. rolling acceptance final, which contract the respondent 
denies, the complainant has the burden of establishing the con- 
tract, but since the respondent has failed to sustain the burden 
of balancing the proof furnished by the complainant, the latter’s 
contention that the transaction was a completed sale is sus- 
tained by the evidence, and therefore, respondent’s failure to 
pay the purchase price of the carload of grapes entitles com- 
plainant to an award of reparation for the full amount of the 
purchase price 

Where the respondent denied that it purchased, orally, a truck- 
load of baskets of tomatoes and that the commodity was in good 
condition, it is held that since the contract is uncertain and 
disputed, resort must be had to situation of the parties under 
which the contract was consumated, and that prior transac- 
tions by the parties in this proceeding have the tendency to 
support the conclusion that respondent agreed to handle the 
tomatoes in question on a consignment basis, and therefore, 
respondent should remit the proceeds of the sale realized from 
the sale of the commodity, and since respondent did not claim 
his commission, none is allowed 

Negligence 

Where respondent as the broker-agent of complainant located at 
Houston, Texas, ordered shipment by express of a carload of 
plums which respondent expected to sell to several purchasers 
as pool buyers but only secured orders for approximately one- 
fourth of the load at the time he wired complainant to make 
shipment by express, and failed to dispose of the plums as a 
result of which complainant diverted the shipment from Hous- 
ton to Chicago where resale was made at a considerable loss, 
it is held: (1) respondent did not agree with complainant that 
he would be responsible for losses resulting from reshipment to 
Chicago and resale at that point; (2) respondent by ordering 
the cars shipped without having received orders from buyers 
for the full load and failing to inform complainant of such mate- 
terial facts acted negligently; (3) the facts alleged and proved 
show a violation by respondent of section 2(4) of the act; and 
therefore, reparation should be awarded complainant 


Protection Against Losses 
Where respondent sold and delivered a carload of rutabagas prom- 
ising to protect against any loss arising from decay, held, com- 
plainant could recover for loss subsequently arising, and for 
freight paid in excess of that figured by respondent in comput- 
ing drafts for delivered price less freight 
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Where complainant sold a carload of apricots to E. E. Fadler 
Company through D. L. Piazza Co., as broker, and the buyer 
claimed the apricots were not double row faced as represented 
and that the shipment was not accepted, but was sold to the 
best advantage of complainant to whom the net proceeds were 
tendered, it is held: (1) D. L. Piazza Co., acted as broker 
only and was not liable to complainant; (2.) E. E. Fadler 
Company accepted the apricots in accordance with the descrip- 
tion given in the broker’s memorandum of sale to which no 
objection was made; (3) reparation should be awarded com- 
plainant against the Fadler Company for the full price, less 
amount paid in accordance with the order of September 26, 
1944; and (4) the complaint is dismissed as to D. L. Piazza 
Co., the broker 

Where complainant sold respondent a carload of strawberries at a 
price f.o.b. shipping point, and respondent sold the shipment 
for complainant’s account and tendered to complainant the net 
proceeds alleging that the shipment did not arrive at the time 
guaranteed by the complainant, it is held: (1) complainant did 
not guarantee that the shipment would arrive on or before a 
specified time; (2) the strawberries conformed to warranty and 
were accepted by respondent; and (3) respondent's failure and 
refusal to pay the price in full entitle complainant to an award 
of reparation in amount of the unpaid purchase price 

Rejection of Shipment 

Where complainant sold and tendered to respondent a carload of 
U. S. No. 1, size A, 2-inch minimum potatoes, on a delivered 
basis, and respondent rejected them, it is held that since the 
destination inspection found that the potatoes conformed to 
the contract, the rejection was without reasonable cause, and 
reparation should be awarded to complainant___-----.-------- 

Since respondent's failure to object at the time of the release of 
the shipment involved in this case constitutes an acceptance 
on respondent’s part, its rejection thereafter was without rea- 
sonable cause, and therefore, complainant should be awarded 
reparation 

Since the contract of purchase and sale involved in this pro- 
ceeding was upon an f.o.b. basis, respondent’s failure to accept 
the onions at destination because they were in a deteriorated 
condition was without reasonable cause, and therefore, com- 
plainant should be awarded reparation in amount of loss sus- 
tained by it as a result of the resale of the produce 


Where complainant sold and delivered Idaho Standard potatoes to 
respondent who complained of transit frost, and the parties 
agreed to a reinspection which showed the potatoes to grade 
Idaho Standard without reference to transit frost, and respond- 
ent seeks to nullify the reinspection because it was restricted 
in scope to the upper two layers, it is held that the rejection 
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of the potatoes by the respondent was without reasonable cause 
as the respondent failed to request a more thorough inspection 
and because the absence of any statement in the inspection 
certificate concerning the presence of transit frost raises the 
inference that none was found, and therefore, complainant 
is awarded reparation for the difference between the contract 
price and the amount received on the resale__________________ 


Where complainant sold and delivered oranges but respondent re- 


jected them because of inability to pay, held, such rejection of 
the commodity is without reasonable cause, as in the absence of 
agreement to that effect seller is not under obligation to extend 
credit to the buyer, and therefore, complainant is entitled to 
reparation for its loss, the difference between the amount pay- 
able by the respondent under the contract and the net proceeds 
received from the resale of the commodity____--____---------- 


Where complainant sold cantaloups to respondent on the basis of 


a price f.o.b. acceptance final and substantially complied with 
the contract of purchase and sale, and respondent rejected them 
without reasonable cause, reparation is awarded complainant 
for damages in amount between the difference of the purchase 
price and the net proceeds realized from the resale of the pro- 


I a i a a a asa ad al a A ae 


Where complainant sold fresh prunes on rolling acceptance basis 


but respondent rejected them on delivery, held, such rejection 
was without reasonable cause because under sale on rolling 
acceptance basis, the buyer has no right of rejection on arrival 
and therefore, complainant is awarded reparation for the differ- 
ence between the agreed contract price and the net proceeds 
received by complainant from the resale of the prunes____--_- 


Where complainant sold respondent a carload of rutabagas through 


a broker at a price per 50-pound bag, f.o.b. Canada shipping 
point inspection final, and respondent rejected the shipment at 
Dallas, Texas, as a result of which complainant attempted to 
resell the rejected load, but failed to do so and forwarded the 
car to New York City where resale was accomplished, it is held: 
(1) the broker had authority to execute the memorandum of 
sale; (2) the basis of the sale was complainant’s quotation wire 
which the broker read to respondent and described the ruta- 
bagas as Canada No. 1; (3) respondent’s rejection was without 
reasonable cause; and (4) reparation should be awarded com- 
piditant Tar Tape: GUGIRINES. 2. ne ns ce er wean 


Where complainant sold respondent a carload of U. S. No. 1 Star 


brand cobbler potatoes at a price f.o.b. Cedar Grove, Virginia, 
and federal inspection at loading point established the grade 
of the potatoes as warranted, and showed less than one percent 
were affected by Soft Rot and at destination five days later an 
increase in the percentage of the potatoes which were affected 
by Soft Rot to an average of one percent for the load, as a re- 
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sult of which respondent asked for an allowance of 35 cents 
per sack and complainant offered to allow 20 cents per sack, 
but respondent rejected the shipment, it is held: (1) the in- 
crease affected by Soft Rot during the five days transit period 
was not abnormal; (2) there was no agreement at time of 
sale to make an allowance in a stated amount in the event that 
the potatoes were found to be in poor condition on arrival 
at destination; and (3) respondents rejection was without rea- 
sonable cause, and therefore, reparation is awarded complainant 
for resulting losses being the difference between the sale price 
and the net amount realized on resale of the rejected shipment-_-_ 


Where complainant sold three carloads of potatoes to respondents 
who rejected them at destination claiming that they were not 
cherry red color, and the kind and color previously purchased, 
referred to in the record as the “type car,” and complainant 
resold the rejected shipments, it is held that one carload con- 
formed to the contract of sale and respondent’s rejection of two 
carloads was justified, and therefore, reparation should be 
awarded complainant for the loss sustained on resale of the one 
carload which respondents rejected without reasonable cause_- 


Where complainant sold to respondent a carload of oranges con- 
sisting of different sizes in half-box bags, and respondent refused 
to accept the shipment claiming that there was a shortage of 
oranges in the bags, but under a subsequent agreement with 
complainant, respondent transported the oranges to another 
market where resale was made for net proceeds less than the 
original sale price, it is held: (1) since oranges are sized by 
machinery and are not counted into bags, some reasonable 
tolerance or variation from the actual number called for should 
be recognized; (2) since the average shortage for the load was 
less than 1% percent, such shortage was within a reasonable 
tolerance; (3) respondent’s rejection of the shipment was with- 
out reasonable cause, and therefore, reparation should be 
awarded complainant; and (4) respondent’s counterclaim is 
dismissed because it is found that the parties had agreed to a 
rescission of the contract 


Where complainant sold to the respondent a car of asparagus, and 
upon arrival of the shipment at destination respondent rejected 
the produce because of aileged poor quality and condition of the 
asparagus, it is held that since the evidence discloses the aver- 
age of decay in the produce was not more than 1 percent tole- 
rance permitted for U. S. No. 1 Grade Asparagus, the contention 
of respondent that good delivery was not made due to excessive 
decay is shown without merit, the rejection was without reason- 
able cause, and therefore, complainant should be awarded repa- 
ration for loss sustained by it upon prompt resale of the pro- 
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Where complainant sold watermelons to respondent who rejected 
them more than 24 hours after delivery, it is held, he is deemed 
to have accepted the produce, and his rejection of the produce 
after the acceptance was without reasonable cause, and there- 
fore, complainant is entitled to an award of reparation 

Where complainant stated that it sold respondent four carloads of 
tomatoes on the basis of a price f.o.b. acceptance final, and 
respondent maintained that it was agreed that the tomatoes 
were to meet the “specifications” of sale, meaning grade 85 to 
88 per cent U. S. No. 1 on their arrival at Chicago and that 
respondent’s refusal to accept was justified and respondent also 
asked for a dismissal of the complaint on the ground that the 
oral contract of purchase and sale was not enforceable under 
the California Statute of Frauds, it is held: (1) the tomatoes 
were purchased by respondent after their inspection at com- 
plainant’s loading station; (2) the basis of purchase was “Cali- 
fornia acceptance final”; (3) the act of diverting the cars while 
in transit to Chicago, following oral acceptance of the toma- 
toes, takes the transaction out of the Statute of Frauds; (4) 
respondent’s rejection of the tomatoes was without reasonable 
cause; and (5) reparation should be awarded complainant for 
losses sustained by it 

Where respondent denied that it purchased a car of grapes in- 
volved in this proceeding, it is held that since a copy of the 
broker’s standard memorandum of sale was delivered to re- 
spondent to which no objection was made, and the grapes con- 
forming to U. S. No. 1 grade complied with “good quality” speci- 
fications, the respondent’s rejection of the grapes was without 
reasonable cause, and therefore, complainant is entitled to an 
award of reparation for damages sustained by it by reason of 
the resale of the commodity 

Where respondent failed to present evidence showing abnormal 
deterioration in carrots at time of delivery which could have 
resulted from the alleged misrepresentation, and only two days 
actually elapsed in loading the cars prior to shipment, it is 
held, the rejection of the carrots which conformed to the con- 
tract of purchase and sale was without reasonable cause, and 
therefore, complainant is entitled to reparation for net loss 
sustained by it upon resale of the commodity 418 

Where respondent has failed to sustain the burden of proof which 
rests upon him to show that complainant’s clerk authorized 
the respondent to sell the lettuce for the account of the com- 
plainant, and respondent, after accepting and selling part of 
the produce, rejected it on the following day, it is held, the 
complainant is entitled to an award of reparation in amount 
of the agreed purchase price of the produce ‘ 

Where respondent purchased a part of a carload of grapes from 
complainant, and respondent inspected the shipment and re- 
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turned the carload to complainant claiming that the grapes were 
not “Fancy,” as represented, but at the time made no complaint 
that Symmonds rather than Blue Goose brand had been fur- 
nished, as a result of which rejection complainant resold the 
shipment, it is held that respondent’s rejection was without 
reasonable cause, and reparation should be awarded complain- 
ant in the amount of the difference between the original sale 
price and the net proceeds realized by complainant on resale 
of the grapes 

Where the evidence disclosed that complainant contracted to sell 
U. S. No. 1 tomatoes to respondent for Monday’s shipment and 
delivered them, it is held that respondent’s rejection on the 
ground that it had contracted for shipment to be made the pre- 
vious Saturday was without reasonable cause and reparation is 
awarded complainant for the difference between the contract 
price and the net amount received from the resale of the pro- 
duce 1098 


Where the evidence disclosed that respondent purchased from com- 
plainant a car of lettuce on a “rolling acceptance” basis, and 
respondent rejected the produce, it is held that it is unneces- 
sary to determine whether the lettuce was in suitable shipping 
condition as under the terms “rolling acceptance”, the rejection 
was without reasonable cause since under the applicable regu- 
lations, a buyer’s remedy under such a contract is by recovery 
of damages from the shipper, and, not by rejection of the ship- 
ment, and therefore, complainant is entitled to an award of 
reparation for the purchase price of the produce 

Where the evidence shows that the car of produce rejected by the 
buyer was diverted from Cleveland to Philadelphia and then to 
Boston for resale, and 12 days had elapsed, held, the resale by 
the seller was not properly made, and since the seller did not 
sustain the burden of proving that the resale was properly made, 
it is held that the buyer is to pay the seller, as reparation, 
nominal damages of $1 

Undisputed Amount 

Since respondent answering denied owing the amount claimed, but 
admitted owing complainant a certain sum, and complainant ap- 
plied for an order authorizing the payment by respondent of 
such undisputed amount, it is so ordered, leaving the respond- 
ent’s liability for payment of the remaining disputed amount 
for subsequent determination under the same procedure-_-_--_-___- 

REPARATION FOR— 
Allowances 
Balance of proceeds of sale 
Balance of purchase price --_-_-- 
Breach of warranty .......-....... Sin cn 2 1011, 1086, 1105 
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Dea I i nN a ae re em ee 
Failure to accept ......... ~~ L rtetalyh tk oe ee gta coa'eh acdc oa eae Cae _..-284, 671 
Pailure to deliver .........-..- iy wala gaia chan ga cea eit amon 887 
RO OR NN a lo hs ae as es ee 522, 905 
Failure to pay— 
half of joint account loss _____-_ 5 al sd eke nes ee So 805 
WINIIUE ANNE so oo tae ea oes ne epost eae 34, 741, 799 
Failure to reveal restricted inspection___________- hick eke ene 287 
Joint account price —...-.---- as are Biase eee ee eS Shh far oo fend ee 296 
Loss arising from decay of produce _-__------ 8 ee ee 670 
Rs RORIRING O80 ROGRIS < sca Seente eos nae ieee eee 816 
NEO is SS ie etitrinamncemnes Hemme ip Sia eekanctig ba eec Pace eo eran 891 
CROTON gold ose crate Selene waa eae ee 23 
Protection against losses -....-.-- -_--_- ana aah ele Se 3 
Purchase price -~_--206, 208, 210, 281, 297, 423, 606, 917, 1004, 1098, 1103, 1108 
Purchase price less credit from other transactions________-__________~_ 114 
Purchase price plus freight and demurrage charges___-___-_-___- 119 
Rejection of shipment __--__---------105, 117, 198, 297, 308, 420, 511, 777, 
783, 811, 891, 901, 909, 919, 996, 999, 1090, 1100 







Trammeriation GUACEOE: = .snsccciwes cane cudaruccccanddendeeeseeens 23 
REPLACEMENT OF COMMODITY 
cc ard teas ca lg ces eet alg cata se ele a 









REPUTATION 







Violation of act as not excused by establishment of__..-_.-__-_----_- 29 
RESALE 

Common interest in disposition of commodity as giving right to sell 296 

Damages 





Where complainant has shown that it was impossible to resell the 
goods which were rejected by respondent without reasonable 
cause, the complainant is entitled to an award of reparation 
for the full amount of the purchase price_______-__--__----_- 







Request to resell commodity construed as not including limitation 
OM: DINGO. 00 SING oss ois noes ce hase ca ckeenananeatedeaeanetese 296 







“ROLLING ACCEPTANCE” 
TAI NO: COCRN hoi in ee wwe anenncabes sosueeaa eee 







RoLtine ACCEPTANCE BASIS 
TG NN cat iit ss sai dow aa agn eet gra eg 671 







RoLuiIne CAR 







RTO GONNONE: qa nntccctindncnimendcdanssnaumen angioedema 802 
SALE BY BRAND NAME 

Failure of lettuce to grade U. S. No. 1 as not justifying rejection___-_- 772 
SALES 
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Misrepresentation After Consummation of Contract 
Where the evidence in the record discloses that respondent mis- 
represented the number of lugs of the various brands of grapes 
but his misrepresentation was made after the contract of pur- 
chase and sale was consummated by complainant and respond- 
ent, the former’s complaint is dismissed on that score______-_ 
SEcTION 2(4) or AcT 
Negligence of broker as constituting violation of--.........._____-_ 
SeT-OFF 
Dismissal of counterclaim based on............-..~..............- . 
Facts failing to show basis for__..----------- css abbas Seaatrec tage ce 


SIZING 
Term ‘5’s” as used in contract constituting definite specifications_-_-_ 


SPECIAL DAMAGES 
Goneral rele relating to Clsim-Ol ...~ <2 ona scn hccecc cece ccmcae 
Recovery for loss of profits as based on actual or implied knowledge of 
seller that goods were purchased for resale or that sale had ac- 
rT OROR ANAUO? 8 oa a tee cennanenarawansnananke 


SPECIFICATIONS 
maroec on term “hs ee 10 COntInel. Qo none cece cn cen cecesnew 


Lack of definite meaning of term “nice” in trade___-.--._---------- 
Minnie nes - RO OOMRIRO cans oes reebeetesesnncicieencwnceane 


STATUTE OF FRAUDS 
Application of, Under Act 

Although, if the question came up for the first time as to whether 
the Statute of Frauds precludes the making of a reparation 
award under the Perishable Agricultural Commodities Act, sole- 

ly because a contract may be unenforceable under the Statute of 
Frauds, the answer would be in the negative, precedent estab- 
lished in the Department for a number of years to the effect that 

a complainant must satisfy the Statute of Frauds in order to 
obtain a reparation award under the act is followed in this 
proceeding; nevertheless, it seems appropriate in the enforce- 

ment of a remedial act, such as the Perishable Agricultural 
Commodities Act, that the requirements of the Statute of Frauds 
should not be as rigorously applied as in some court decisions 
invelvang only contract Mavens. <2c.uiscccsece keds cece cenecn 


Broker’s Memorandum of Sale 

Where broker is authorized to negotiate a sale of produce between 
seller and buyer, he also has the authority, as broker, to issue 
a memorandum of sale so as to make the contract enforceable 
under the statute of frauds, and where the buyer is furnished 
with a copy of the broker’s memorandum of sale and fails to 
make promptly objection to the terms expressed therein, it 
will be assumed that the terms of the sale have been correctly 
MORE ecard pe awe son anoae ae atemn es eowaa eae 
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STATUTES 
Construction and Interpretation 
Section 2(4) of act construed to include negligence of broker_-_-_--- 895 








STAY oF Prion ORDER 
Pending decision on petition to reopen proceeding___.._._..._-.------- 797 
Pending decision on petition for reconsideration____--__------__---- 909 
Prior Order Stayed Pending Decision for Reconsideration 

Prior order in this proceeding dismissing complaint stayed to pro- 
vide sufficient time for decision on respondent’s petition for 
VOCOUMIGCRIREUON Sooo ac ni okenscactaine matunga a eee 








526 







WAGRCION OF a phicatcatecincntauwiceseaadansdbes suena 

SUITABLE SHIPPING CONDITION 
Burden of proof as to implied warranty of, as resting on complainant. 291 
Claim of, determined by condition of commodity at destination speci- 
fed: De Colitract of AGlé 225.255 5 ede ewe eee 


Biffect of falture to prove lack G6... ~~ sc canncctacscednccwcecccnaswenan 
Failure to Accept _ 

Since the tomatoes in specific car were not in suitable shipping 
condition because of the development of transit of 6 percent 
decay and 6 percent sunken discolored areas, the complainant’s 
failure to accept such tomatoes was not in violation of the act, 
and therefore, the respondent’s countercomplaint is dismissed_._ 790 

Pepsi OF TOL 2. nnncnccceceudcacesnemenses«asueusccentneaateeaae 816 
Question of, when unnecessary to determine__-._-------_----------- 1103 
Refection of commodity not in, justified. ...............2<-s2<5s<05— 682 
Liability under 

Where complainant purchased a carload of fall tomatoes at a 
price f.o.b. shipping point for resale, of which purpose respond- 
ent had notice, and complainant thereafter diverted the load, 
part of which was sold at one point and the balance was re- 
loaded, shipped and sold at another market, held, complainant’s 
claim of damages based upon alleged lack of suitable shipping 
condition of the tomatoes was not applicable to a destination 
beyond the point designated in the contract of sale, and there- 
fore, the complaint is dismissed __--- se Nate oe rs ot iene Satna 







1112 
7717 

























SUPPLEMENTAL ORDER 
Modification of Prior Order 
Order of January 14, 1944, modified to provide for suspension of re- 
spondent’s license for 90 days instead of revocation on the 
ground that respondent admitted the facts and have made repa- 
ration to the shippers listed in the complaint, and because under 
these circumstances the interests of proper enforcement of 
the act do not require the imposition of the drastic penalty 
Of TOVGCHEION 22 So oiecin ca etietentiewssuddessonasuesasiees 117 
Probationary suspension of license to become ineffective.___- 595, 779, 808 
Stay Order 
Operation of reparation order in this docket, dated December 20, 
1943, stayed pending the decision on the respondent’s petition 
102 S6CURMONIAUIOR econ tensuaadnesaR aunts 
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Stay Order—Continued 
Operation of the reparation order in this docket, dated December 
14, 1948, stayed pending decision on respondent’s petition for 
reconsideration 
Order of February 5, 1944, in this proceeding, awarding complain- 
ant nominal damages is hereby stayed pending decision on 
complainant’s petition for reconsideration of the said order__- 
Order of January 14, 1944, in this proceeding, revoking respondent’s 
license is hereby stayed pending decision on respondent’s pe- 
tition for reconsideration of the said order 
Since the prior order awarding complainant reparation against 
respondent was directed in a default proceeding, respondent’s 
petition to. reopen the proceeding so that it could file an an- 
swer, granted, and the prior order stayed pending the decision 
on the petition 
Prior reparation order stayed, pending the decision on respond- 
ent’s petition for reconsideration —__-- oe 
TOLERANCE FOR ORANGES 
ie uPAR UTR pS a 
TRANSIT Frost 
Preponderance of evidence showing absence of ____-----~.----------- 
TWENTY-Four Hour RULE 
Failure to accept within provision of, as constituting rejection of 
PrOGOee 6-2 ooe es tiewenbbentan Dunoon ate Ee Soe aoe 
U. S. No. 1 GRADE 
One percent tolerance - 


VACATION OF PRIOR ORDER 
Reopening of Proceeding 
Reparation order of April 7, 1944, vacated, to enable the respondent 
to take the evidence of witnesses in deposition form in accord- 
ance with the rules of practice under the act for the purpose 
of reopening of this proceeding, consideration of the completed 
record, and the entrance of a new order____----------------- 883 


VIOLATION OF ACT 
Failure to account ____-~_- as eae icc en eer Lala io le as ye ek Ll ae 23 


Failure to keep and preserve records 29 
Benes COIMEROE oon eeocd ee ween do sawn nenss cab abnesnccase sede 284, 671 
Failure to account for and pay purchase price 114 
Failure to deliver 281, 837, 1011, 1086, 1106 
Failure to deliver produce in suitable shipping condition 

Failure to furnish produce of grade specified in contract 

Failure to keep records fully disclosing all transactions_-_413, 526, 780, 807 


Failure to pay— 
allowances 
balance of purchase price 
half of joint account loss 
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SORE GARONNE TUINOGL. oon ao bn ci enguckdna eae as aaeeeee 296 
loss: arising from decay of prodtice...«. «2... secccncncwcncssc 670 
purehase. price. 2.2... ccc 34, 36, 120, 206, 208, 210, 296, 423, 522, 
606, 799, 917, 1004, 1097, 1108, 1113 
Failure to reveal restricted inspection of commodity___-_..___-__--_- 287 
Making false and incorrect records and statements_______________-_ 526 
Making false and misleading statemente ............................ 790 
Pr ORRIE car  i aethres t h Saie ear enna a onus ae 
Negligent handling of claim against carrier as not constituting_._.___._ 280 
Rejection of shipment ____--------- 105, 117, 198, 299, 308, 421, 777, 783, 


811, 891, 901, 908, 919, 996, 999, 1090 


WAIVER 
Effect of Failure to Object 
Respondent’s failure to object to a release of car at the time the re- 
lease was given constitutes a waiver of any default on the part 
of the complainant for failure to accomplish release of the ship- 


wend. paler: COR: 6 cmc wumtawmednan sce kea ieee cupet cea . 808 
Failure to make objection as to condition of commodity within reason- 
able time as constituting waiver of such complaint ~----------~--- 423 
WAIVER OF HEARING 
Answer admitting material allegations of complaint as constituting. 411 
WARRANTIES 
Lack of implied warranty after inspection ___---~-- ee a 36 
In law of contract; as express condition....................2.<--<6<.=<- 429 
In law of sales, as implied warranty -..-............~......--. ere 429 
WILFUL 
Failure to keep full and correct records need not be voluntary or in- 
tentional to. constitute violation of act......<4.-..isscesceucansn 413 
Wrrtp GOVERNMENT INSPECTION 
Meaning of words used in regulation under act-------------------- _ 287 
WORDS AND PHASES 
Digest Clarty 00 GOI 22625 cee eek Be gan ae ee 
ne BO: ONO 5 ee ede incense ecinennae aaron piensa lara . 196 
P.O: tnanection and acceptance «<2... 20-2 cece enacscntasenekencs 420 
ie See TONE THREES 2 co cosa chiens etic ee aes . 204 
PON OUNENN 6 cls Sca arian cn wean el oa ee Spin os aneaicen map Steet aiesatenee 1 
Good quality, good size, well matured -..--_--.._....._-----_- a lace ors 280 
NCR IN NI i a a wl aa ops erecenescoes lal case ts a 307 
eee GG0em ~<5..- cece a aa 196 
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ACTIONS 
United States as “necessary party plaintiff” to maintain suit to com- 


pel compliance with Secretary’s orders, 47 F. Supp. 145 
ADMINISTRATIVE FINALITY 
Doctrine of, as underlying rule requiring exhaustion of administra- 
tive remedy, 143 F. 2d 415 
ADMINISTRATIVE LAW 
Courts 
Possibility of reaching different conclusion by, as not justifying 
disturbance of administrative ruling, 56 F. Supp. 67 
Doctrine of primary jurisdiction as underlying rule requiring exhaus- 
tion of administrative remedy, 143 F. 2d 415 
Exhaustion of Administrative Remedy 
Since the method prescribed in the act for determining the valid- 
ity of orders issued thereunder is exclusive, the validity of 
such orders, valid on their face, cannot be challenged in an 
enforcement proceeding where administrative action to test 
the validity of the order was pending and unconcluded, 143 
F. 2d 415 
Since the provisions of the act authorizing a review of actions 
and determinations of the market administrator by the Secre- 
tary provide an exclusive remedy, the District Court has no 
jurisdiction to review the market administrator’s actions and 
determinations, where the remedy provided was not exhausted, 
45 F. Supp. 145 
The doctrines of primary jurisdiction and of administrative final- 
ity, which underlie the rule requiring exhaustion of administra- 
tive remedies, are equally pursuasive where the issue is raised 
by the defending parties as where it is raised by the moving 
parties, 143 F. 2d 415 
Where creamery did not challenge market administrator’s com- 
putations of amounts owing by it for producer-settlement fund, 
and did. not petition to Secretary for review of the market 
administrator’s determinations, the United States was en- 
titled to judgment against creamery for the amount shown 
CoR0 OWwie, 26-2. on 146. en ew eaennnns 626 
Where the Government sought an injunction against the defend- 
ant, a handler of milk, to pay its obligations to the producer- 
settlement fund and the defendant interposed numerous de- 
fenses, it is held that since the defendant has not exhausted 
its applicable administrative remedy provided by the act, it 
is not entitled to a review of the action of the market admin- 
istrator as prior resort to and exhaustion of the administrative 
remedy is essential to the jurisdiction of any court of review 
of any of the matters set forth in the defenses, including 
those imposing liability on the defendant, Civil Action No. 554- 
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ADMINISTRATIVE LAw—Continued 
Hardship as No Excuse for Failure to Comply With Administrative 
Definition 
Determination that dairy is not entitled to an exemption from 
strict compliance with administrative definition for classifica- 
tion as frozen cream because dairy’s refrigeration plant had 
broken down by accident, held, not so arbitrarily as to war- 
rant interference by District Court to set aside Secretary’s 
ruling approving the classification, 45 F. Supp. 94 
Judicial Review 
Administrative Definition 
Where the court’s power is invoked to exempt a handler from 
strict compliance with an administrative definition, even if 
the court could treat the controversy as a matter of dis- 
cretion, its function is limited to determine if the findings 
by the administrative body are in accordance with law, 
45 F. Supp. 94 
Administrative Ruling 
Courts may not disturb an administrative ruling supported by 
substantial evidence, even though upon a consideration of 
all the evidence, they might have reached a different con- 
clusion, 56 F. Supp. 67 
Legality of Milk Order 
In considering the legality of the Secretary’s milk order, the 
courts must bear in mind not merely the limited character 
of review over administrative agencies, but also the fact that 
the order involves a difficult adjustment which is more 
likely to achieve fairness than any court might suggest, 
141 F. 2d 805 
Pressure of Special Interests 
Court’s function is limited to ascertaining whether or not 
Secretary’s finding are supported by any substantial evi- 
dence and his conclusion authorized by law, but pressure 
of special interests is primarily for the Secretary, 141 F. 


Page 


Secretary’s Ruling 
The review provisions of the Agricultural Marketing Agree- 
ment Act do not authorize a trial de novo, and only require 
a determination as to whether there is sufficient evidence to 
support the Secretary’s findings, 56 F. Supp. 67 
Weight of Evidence 
Secretary’s conclusion based on evidence of experts, although 
attacked in various particulars, its weighing is properly 
within his province, 141 F. 2d 805 ; 
Quasi-Judicial Capacity of Secretary 
Grade and Quality Differentials 
Provisions of act allowing grade and quality differentials state 
a governing principle which the Secretary in his quasi- 
judicial capacity is to apply to the facts he has found to 
the best of his ability and to that extent only is the statu- 
tory principle mandatory, 141 F. 2d 805 
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ADMINISTRATIVE LAw—Continued — 
Strict Compliance With Requirements of Administrative Regulations 
Party desiring to receive the benefits of administrative regula- 
tions relating to the administration of the milk equalization 
pool under the act must strictly comply with such regulations 
to be entitled to the benefits thereunder, 45 F. Supp. 94 
Sufficient Evidence 
Review provisions of act require determination merely as to 
whether there is sufficient evidence to support Secretary’s 
findings, 56 F. Supp. 67 
Trial De Novo 
Review provisions of act as not authorizing, 56 F. Supp. 67_------ 
AFFIDAVITS 
Claim of Government sustained in view of failure to file opposing 
affidavits, Civil Action No. 554 
AGENCY OF THE UNITED STATES 
Market administrator regarded as, in some respect, 129 F, 2d 745_- 
AGRICULTURAL MARKETING AGREEMENT AcT 
Immediate Objective of, 321 U. S. 288 
Provisions of, relating to judicial review as bearing strong resem- 
blance to provisions of Long Shoresmen’s Compensation Act, 45 
Ir IRN SINR Ra cr en ea sa pairerer eatin Nae res ne coe eth 
Purpose and intent of, 127 F. 2d 920 
AMENDMENT 
Effect of, of milk order, 140 F. 2d 485 
APPEAL AND ERROR 
One cannot question validity of official action which does not ad- 
versely affect his interest, 187 F. 2d 969...-......,.........2.-- 
Vicarious complaints will not serve on appeal, 137 F. 2d 969____-- 
BANKRUPTCY 
Claims of Market Administrator Provable in 
Claims of market administrator against bankrupt milk handler 
on producers settlement accounts, and for feeds covering mar- 
ket administration expenses and. marketing services, permitted 
under the act, held as not based on obligations imposed as 
fines, penalties, or forfeitures owing the United States, nor 
were they claims ex delicto, but were provable as debts founded 
on implied contracts and could be properly compromised un- 
der Bankruptcy Act, 47 F. Supp. 494 
Claims provable in, as based only upon congressional provision, 47 
F. Supp. 494 
Meaning of expression “debt founded on implied. contract” in Bank- 
ruptey Act, 47 F. Supp. 494 
General policy of Bankruptcy Act, 47 F. Supp. 494 


BASE PERIOD 
Matter solely within discretion of Secretary and not reviewable by 


courts, 47 F. Supp. 145 
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BRIBERY bie 
Bribed employee of market administrator need not be invested with 
power of final decision to support conviction of accepting bribe, 
129 F. 2d 745 
Conviction of employee of market administrator of accepting bribe 
sustained, 129 F. 2d 745 
Effect of application of bribery statute to other agencies than market 
administrator, 129 F. 2d 745 
CONSTITUTIONAL LAW 
Classification 
Differential provision in section of act for classification of milk 
for price fixing in acocrdance with “form in which, or purpose 
for which it is used” as constitutionally valid, 137 F. 2d 969_- 
Obligation of State legislation to make reasonable classification 
as more rigorous under 14th Amendment than in case of fed- 
eral government, 137 F. 2d 969 
The burden of showing that legislative or administrative classi- 
fications are arbitrary and discriminatory is upon the party 
challenging them, and the proof of such discrimination may not 
be remote or fanciful, 56 F. Supp. 67 
Confiscation 
Hardship resulting from regulation as not constituting, 56 F. 
Supp. 67 
Delegation of Legislative Power 
Agricultural Marketing Agreement Act of 1937 held not an un- 
constitutional delegation of legislative power, 139 F. 2d 327_- 
Discrimination 
Secretary’s refusal to recognize special recognition under order 
with reference to grade and quality differentials as not con- 
stituting, 141 F. 2d s05___- Sed E oe 
Due Process ot Law 
Hardship 
Lawful regulation proving economically burdensome upon han- 
dler as not violative of, 107 F. 2d 987 1023 
Payment of Past Obligation 
Enforcement of payment of sums due under marketing order 
as not violative of, when not retroactive, though handler 
is obliged to pay what its failure to pay on time had made 
a past obligation, 107 F. 2d 987 
Provisions of act authorizing review of actions of market admin- 
istrator by Secretary satisfy requirements of, 47 F. Supp. 145-- 
The Agricultural Marketing Agreement Act meets the require- 
ments of, and provides for an adequate judicial determination 
ot property rights, 1438 F. 2d 415 
CONTEMPT 
Admission to Bail 
Circumstances under which court in its discretion will deny ap- 
pellants to be admitted to bail pending appeal from order which 
imposed compensatory fine for contempt, 129 F. 2d 374 
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ContTemptT—Continued 
Command to Corporation As Command to Officials 
Command to corporation as constituting command to officials re- 
sponsible for conduct of its affairs who may be punished for 
civil as well as criminal contempt, 126 F. 2d 870__-------- 47 


Compensatory Fine 
Where milk company officer used another corporation to operate 
the company’s receiving station for purpose of avoiding pay- 
ments by the company into equalization pool, and his acts 
caused the other corporation to become insolvent, it is held 
that the interlocutory and final injunction decrees which im- 
posed a compensatory fine of $42,236.74 on such officer for con- 
tempt for benefit of market administrator was in accordance 
with mandate of Circuit Court of Appeals directing determi- 
nation of amount of fine; 130°F. 20) 66. «3 ccc ccnccecccn 65 


Corporations 

In civil contempt proceeding by United States against treasurer 
and sole stockholder of corporate handler of milk for non- 
compliance with mandatory injunction and temporary injunc- 
tion requiring payment of money due under milk marketing 
order, where the sole stockholder by a course of conduct over 
a period of time deliberately rendered corporation incapable of 
complying with decrees requiring payment of money, among 
other propositions, it is held: (1) command to corporation is 
in effect a command to officials responsible for its affairs; 
(2) stockholder of corporation is subject to commitment for 
civil contempt; (3) findings of fact recited in master’s report 
are conclusive; (4) it was too late for Government to go back 
of adjudications and proceed on theory that purchaser of milk 
was but the alter ego of sole stockholder of corporation, who 
should be held personally liable as handler obligated to make 
payments to market administrator; (5) commitment of treas- 
urer for contempt could not be upheld on theory that company 
purchasing the milk was in contempt where company was not 
party to contempt proceeding; and (6) where treasurer’s and 
stockholder’s acts had deliberately rendered corporation in- 
capable of complying with degrees requiring payment of money, 
District Court had power in civil contempt proceeding to im- 
pose a monetary fine against treasurer, payable to the creditor, 
RO ee OO. eee Ss Geet e aap aemoonnbeGnendeeoaasanaee 45 


Denial of Application to be Admitted to Bail 
Denial of application by appellant to be admitted to bail with 
leave to appellant to apply to District Court for modification 
of order in respect to terms of payment of compensatory fine 
in light of appellant’s financial status, 129 F. 2d 374__------ 64 


CONTRACTS 
Meaning of expression “implied contract”, 47 F. Supp. 494---------- 621 
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Co-OPERATIVE ASSOCIATIONS 
Handler of Milk, Who is 

Where a corporate handler of milk formed a co-operative associa- 
tion in furtherance of a scheme to show that they were pro- 
} ducers, and, therefore not subject to regulation under milk 
47 marketing order under the act, took title to cattle of milk pro- 
ducers, paying therefor partly by mortgage and partly by 
issuance of stock, without change in conduct of the business 
by either producers or handler, it is held that the corporate 
handler did not become a producer, and should comply with 
the milk marketing order as a handler, 38 F. Supp. 508_____- 


Where officers and stock holders of a corporation engaged in 
handling milk formed a co-operative association in furtherance 
of a scheme to show that they were producers, and, therefore 
not subject to regulation under milk marketing order under 

65 the act, took over the business of the preexisting corporation, 
and took cattle from farmers, paying therefor partly by mort- 
gage and partly by issuance of stock, without taking possession 
of the cattle and without change in conduct of the business, it 
is held that the corporate handler did not become a producer 
so as to avoid making payments into the equalization pool un- 
der milk marketing order, 127 F. 2d 920__................-- 


Immunity from Prosecution under Federal Anti-Trust Laws 
While dairymen may join together to form a Co-operative associa- 
tion for the purpose of collectively processing and marketing 
milk which they produce, the mere naming an association a 
co-operative cannot affect its real character so as to avail 
itself of the immunity from prosecution under federal anti- 
trust laws guaranteed by the Capper-Volstead Act, 38 F. Supp. 


DOES eis seth atk nod oS eee see on ea enter ete ee 


CORPORATIONS 
Compliance by stockholders and officers of preexisting corporation 


with milk marketing order, 127 F. 24:920..........<..=.-...<...2-- 


Milk Marketing Order 
Compliance by preexisting corporation with, 127 F. 2d 920__---- 


Costs OR MARKETABILITY 
Minimum milk prices not entirely influenced by, 141 F. 2d 805_--__-- 


Courts 
f Civil Contempt 
45 Officers of corporation may be committed for “civil contempt” as a 


means of forcing them to effect compliance by corporation, 
BB MN Ne ras aa aca adc vs apes Saar ap a a 


Compensatory Fine 
Compensatory fine imposed upon officer of corporation for con- 


64 tempt for benefit of market administrator held proper in ac- 
cordance with mandate of Circuit Court of Appeals, 135 F. 
I as a ea are x ae cyt ees ede tees aS a cine eee 


621 
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Courts—Continued 


Conclusiveness of Master’s Report 
Findings of fact recited in master’s report confirmed by district 
court held conclusive even though evidence before master was 
not included in record on appeal to Circuit Court of Appeals, 
120 iT MOGKOne a 2am See ei eee i eo eae Coe maaien 
Constitutional Powers 
Article III of United States Constitution as source of courts’ 
power to adjudicate cases and controversies as to claims of 
infringement of individual rights by private persons or by 
exertion of unauthorized administrative power, 321 U. S. 288_- 
Discretion of Secretary 
Contempt Proceeding 
Where acts of sole stockholder of corporate handler of milk 
rendered corporation incapable of complying with court de- 
crees requiring payment of money due under milk market- 
ing order, the stockholder’s application to be admitted to 
bail pending appeal from court order which imposed upon 
him a compensatory fine for contempt and commitment to 
jail will be denied in exercise of discretion by Circuit Court 
of Appeals, and’ such application should not be granted on 
ground that contemnor was wholly without means to pay the 
compensatory fine, since such facts could be presented to 
District Court which in its discretion might modify the or- 
Mer. AS0 620 ONE. cc ecccenss Bs pce a a an eee 
Courts must be slow to intrude on Secretary’s exercise of discre- 
tion in creating exceptions to classification of milk, 137 F. 
CN eas or ee ees lacie aes Sat ee ahs nee 
Weight Given to 
Courts must accord considerable weight to administration of act 
by Secretary in view of legislative history of act, 137 F. 
2d 969 __ 
Enforcement of Secretary’s Orders 
District Court has power to enter judgment specifically enforcing 
peoretarys.orders. 47 2. Gann. 146... .2..6 6c eee cue 
Exhaustion of Administrative Remedy 
Market administrator’s actions not reviewable where administra- 
tive remedy provided in act was not exhausted, 47 F. Supp. 145- 
Failure to Make Findings 
District Court’s decree will not be reversed for failure to make 
findings in accordance with procedural rule where under cir- 
cumstances no useful purpose would be served, 108 F. 2d 342_- 
Hypothetical Questions 
Courts will not consider issue of hypothetical questions relating 
io provistonsvot weder. 187 Od O00...6 3 sso es ee dcdedewnecc 
Imposition of Monetary Fine 
Power of Federal District Court to impose a monetary fine against 
treasurer and sole stockholder of corporation, payable to credi- 
COR. DAB pO Os canoes cawwete cuca eed cane eee wee 
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Judicial Review 
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Courts—Continued 
Inability to Comply With Decrees of 


Officers of corporation held entitled to discharge from commit- 
ment where they can show corporation is no longer able to 
comply with decree of court, 126 F. 2d 370_.------_-__------ 


Interpretation by State Courts 


New York State milk order made originally as supplementary to 
federal orders and allegedly differently interpreted by state 
courts as not affecting legality of Secretary’s order, 141 F. 


Absence of Statutory Provision 
Mere silence of statute as not barring from courts otherwise 
Snatioiebie insine. 221 VU. Ss Dik ceca kcccicascsesensens 
Administrative Ruling 
Judicial review of administrative ruling must be based on 
record before Secretary, 47 F. Supp. 206__--..____---____-_ 
Base Period 
The base period to be used in determining the purchasing 
power of milk is a matter entirely within the discretion of 
the Secretary and not reviewable by the courts, 45 F. 
Bue).. 346. ooo nsocecsnconencaena eas sa lS San ra a ame 
Benefit from Statute 
Mere benefits accruing from statute as not entitling one to the 
review of administration of act, 136 F. 2d 786_---______-- 
Error of Law 
Method of review of error of law in opinion or ruling by ad- 
ministrative officer under act, 47 F. Supp. 206----__--___-_ 
Finality of Secretary's Action 
Secretary's ruling will not be disturbed in presence of full and 
fair hearing and clear substantial evidence supporting his 
findings, 45 FF) SOG. Sess oe cases n den cehe ce cacndensnnsese 
Scope of, relating to Secretary's ruling under act, 51 F. Supp. 444- 
Secretary’s Action 
Authority for judicial examination of validity of Secretary’s 
.action as founded in existence of courts and intent of 
Commons. S220 CS Fete se oc cee ee ae eee 
Secretary’s Findings 
Secretary’s findings supported by substantial evidence will not 
be disturbed even though court might reach different con- 
emiien.. oF. ©. Same. 464...n. 225550 eaten 
Technical Administrative Order 
Power of, to upset interpretation of highly technical adminis- 
trative order duly made and administered by responsible 
eee: TOE i BE: Wl ivriiinccnndistinatintsdinintcaniontenaaiate 
Trial de Novo 
Neither trial de novo nor new issues of fact can be conducted 
or injected in case of judicial review of administrative 


raling under act, 47 Fi Supp: 206. inne een nccdecciecisns 
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Courts—Continued oo 
Jurisdiction of, to Review Ruling of Secretary 
Jurisdiction of Federal District Court to entertain proceeding to 
review ruling of Secretary dismissing petition for modifica- 
tion of ruling of market administrator upheld, 47 F. Supp. 206_- 
Jurisdiction of, to Review Validity of Administrative Order Before 
Exhaustion of Administrative Remedy 
An equity court has no jurisdiction to examine the validity of an 
administrative order where the administrative remedy has not 
been invoked or has not been completed, where one bound by 
the administrative order is the moving party in the equity ac- 
tion, 143 F. 2d 415 
Justiciable Controversy 
“ssence of, as involving invasion of private substantive legally 
protected interest recognized at common law or created by 
statute, 136 F. 2d 786 
Losses from Stockholder’s Acts 
Losses resulting from stockholder’s acts can be considered only 
from time of rendition of interlocutory decree, 126 F. 2d 370_- 
Medsure of Stockholder’s Obligation 
Stockholder’s obligation to make reparation measured not by 
amount he could be shown to have profited, but by amount he 
made it impossible for corporation to pay in money as directed 
by court decrees, 126 F. 2d 370 
Merging of Final Decrees 
Final decree as merging and superseding terms of interlocutory 
decree for purpose of adjudging acts in contempt, 126 F. 2d 370- 
Monetary Fine 
Imposition of monetary fine upon sole stockholder of corporation 
held proper under terms of general prayer, 126 F. 2d 370__-- 
Period of Limitations on Proceeding for Contempt 
Provisions of Clayton Act imposing one year period of limitations 
on proceeding for contempt as applicable to punishment for 
criminal contempt only, 126 F. 370 
Power of District Court to commit stockholder of corporation as part 
of remedial process, 126 F. 2d 370 
Producer’s Personal Claim 
Personal claim of producer as justifying consideration by, ‘ 
U. S. 288 


Remedial Punishment 
Power of court to impose remedial punishment of fine, 126 F. 


Standing to Sue 
Legal right as subject of vindication against government officer, 


136 F. 2d 786 
Trial de Novo 
Trial de nova or injection of new issues of fact not permitted 
under provisions of act relating to, 45 F. Supp. 332 
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Courts—Continued 
Weight of Evidence 
Courts may not weigh evidence or substitute its individual find- 
ings for those of administrative officers acting under act, 47 
F, Supp. 206 
CRIMINAL LAW 
Double Jeopardy 
Anticipation of conviction of accepting bribe in State court as not 
barring prosecution for same offense under federal law, 129 
F, 2d 745 
DENIAL OF LIABILITY 
When no issue is created by, Civil Action No. 554 
DIFFERENTIALS 
Declaration of policy of Congress as referring to general price levels 
for producers, not to differentials among producers, 141 F. 2d 805_- 
EVIDENCE 
Burden of Proof 
Handler to prove milk should be classified in other than Class I, 
OTTER, BAG cece danwaad deb eeeneees aaa 
Facts sustaining conviction of accepting bribe by employee of market 
administrator, 129 F. 2d 745 
Findings 
Conclusiveness of Secretary’s findings supported by substantial 
evidence, 51 F. Supp. 444 
Kind of, necessary to show temperature, 45 F. Supp. 104 
EXHAUSTION OF ADMINISTRATIVE REMEDY 
District Court has no jurisdiction to review market administrator's 
actions where administrative remedy provided was not exhausted, 
47 F. Supp. 145 
EXPENSES OF ADMINISTRATION OF ORDER 
Provisions of order relating to, authorized by act, 47 F. Supp. 145_- 
FINDINGS 
Conclusiveness of, Made by administrative officers on basis of evi- 
dence, 47 F. Supp. 206 


Conclusiveness of, made by Secretary under act, 51 F. Supp. 444_--- 


Review provisions of act require sufficient evidence to support, 56 
F. Supp. 67 


FoRM 
Meaning of word “form” used in act to classify milk for price fixing 
in accordance with “form in which, or purpose for which it is 
UG 208 Wo Oe Seta kcviereeecewnsnc ee dean e wea 
FREIGHT RATES 
Action of market administrator in calculating rate applicable to 
minimum carload shipments sustained by Secretary held er- 
roneous, 42 F. Supp. 757 
GENERAL DENIAL 
Disregarding of, when permissible, Civil Action No. 55: 


Page 
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GRADE AND QUALITY DIFFERENTIALS 
Quasi-judicial capacity of Secretary in making determination of, 141 
Oe a NR SS ec a eas gle ral Le as 
HARDSHIP 
Decline of demand of particular kind of milk resulting from natural 
and inevitable consequence of regulation of market as matter for 
dishosition. hy Secretary, 141 #20 605...-.-..... s222.-........ 703 


















Failure to comply with administrative definitions because of, not ex- 
TIER UUs NRE WN NN aR a a 


HOMOGENIZED 
Meaning of term as used in milk order, 45 F. Supp. 382___--------- 321 















HYPOTHETICAL QUESTIONS 
Courts will not consider issue of, relating to provisions of order, 
ee IRI a i ek 8 ne a ae ne 











IMPLIED CONTRACT 
Moanine of expression: 47 F’. Sapp. 404... =. <n ce eee cesecawe 621 






IMPRISONMENT FOR DEBT 
Producer-Settlement Fund 
Judgment ordering handler to pay sums for producer-settlement 
fund not attackable as exposing handler to imprisonment for 
debt in absence of showing that handler was unable to pay judg- 
ment against him, nor can it be assumed that court would 
attempt to enforce its judgment by unlawful means, 139 F. 
















INJUNCTION 
Civil Contempt 
Treasurer and sole stockholder of corporation subject to commit- 
ment for civil contempt for failing to pay money under act, 
where mandatory injunction directed corporation to comply 
with provisions ofact, 126 BM. SaS70s. =o 2c cc eentecsenccesen 54 








Collection or Payment of Money 
A claim. that it is inequitable to grant mandatory injunction to 
collect a past-due debt must yield to the statutory provision of 
such a remedy, and the form of the decree is not objectionable 
since, properly construed, it does not impose personal liability 
on the agents, attorneys, and officers of the defendant, 110 
RR oe SM he ee ie a ee ee 
Compensatory Fine 
Allowances required to be made in determining amount of com- 
Bannatare Wee (2h ae Oe aise. Sos oa uu ee aap eensenas 























Contempt 
Circumstances under which stockholder could be held in contempt 


for violation of temporary injunction, 126 F. 2d 370_-__------ 






Commitment of treasurer of corporation for contempt for non-com- 
pliance with court decrees cannot be upheld on theory that 
company purchasing milk was in contempt as latter was not 
party to contempt proceedings, 126 F. 2d 370_.---.--.------- 
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INJUNCTION—Continued = 
Contempt—Continued 
Rendition of final decree granting mandatory injunction as not pre- 
cluding adjudication for civil contempt of interlocutory decree 
granting temporary injunction for acts committed before it 
had been superseded by final decree, 126 F. 370 
Corporations 
Government cannot go back of adjudications and proceed on 
theory that purchaser of milk was but the alter ego of sole 
stockholder of corporation, who should be held personally 
liable as handler obligated to make payments to market ad- 
ministrator, 126 F. 2d 37 
Equitable Procedure 
In suit to enforce marketing control order equitable limitations 
are to be exercised in accordance with established equitable 
procedure, 107 F. 2d 987 1024 
Function of injunction pendente lite, 107 F. 2d 987 1024 
Injunction pendente lite, when may be granted, 107 F. 2d 987 1024 
Limitation as to Acts or Omissions 
Permanent injunction limited to specific acts or omissions by 
which defendants have not been in compliance with act, 38 
F. Supp. 508 
Payment in Advance of Trial 
Error of court below in awarding primary mandatory injunction 
regarding payment in advance of trial and permitting distribu- 
tion of payments before final decree, 107 F. 2d 987 
Purpose of injunction pendente lite, 107 F. 2d 987 
Release from Commitment 
Treasurer held entitled to release from commitment upon super- 
vening event of handler’s adjudication in bankruptcy, 126 F. 


INTERSTATE COMMERCE 
Incidental power to protect, 107 F. 2d 987 1023 
Power of Congress to protect, 107 F. 2d 987 1023 
Regulation of, through marketing control is lawful, 107 F. 2d 987__ 1023 
INTRASTATE COMMERCE 
Incidental regulation of, for protection of interstate commerce, 107 


Market Control 
Scope of protection of lawful marketing control of interstate com- 
modities as extending to similar marketing control of intra- 
state commerce, 107 F. 2d 987 
JUDGMENT 
Civil Contempt 
Officers in “civil contempt” do not become personally liable for 
obligations of corporation under court decree, 126 F. 2d 370 
JUDICIAL REVIEW 
Administrative definition, 45 F. Supp. 94 


Conclusiveness of findings made by administrative officer on basis of 
evidence, 47 F. Supp. 206 
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LEGAL RIGHT ™ 
Rights subject to vindication by action against government officer 


as dependent upon nature and character of legislation, 321 U. S. 


LONG SHOREMEN’S AND HARBOR WORKERS COMPENSATION ACT 
Judicial Review 
Provision of act relating to judicial review as bearing strong re- 
semblance to provisions of, 45 F. Supp. 332 
MARKET ADMINISTRATOR 
Accepting Bribe by Employee 
Acting also as agent of State of New York by, as of no effect to 
prevent prosecution of his employee for accepting bribe, 129 
F, 2d 745 
Agency of the United States, regarded as, 129 F. 2d 745 
Appointment of, assumed properly made, notwithstanding lack 
proof of filing of bond, 129 F. 2d 745 
Claims of, provable in bankruptcy, 47 F. Supp. 494 
Conviction of employee of, of accepting bribe, sustained, 129 F. 


Position of, relating to funds in his hands as that of trustee, 321 
U8. 2 
Subordinate of Secretary such as, cannot bind Secretary by his un- 
authorized interpretation of order, 137 F. 2d 969 
MARKET SERVICE PAYMENTS 
Buttermilk of handler as not entitled to, 45 F. Supp. 
MINIMUM PRICES 
Costs and marketability as not themselves influencing factors re- 
POURS 10: FOP St BO en ee tec eee ee cekaashosstenatenrencacce 
MOTION 
Allowance of, to strike defenses, Civil Action No. 554 
Denial of, to dismiss complaint filed by intervening plaintiff, sus- 
tained, 110 F. 2d 482 
Granting of, for summary judgment, Civil Action No. 55¢ 
Motions for judgment on pleadings and for summary judgment con- 
sidered together, 45 F. Supp. 104 
OFFICERS AND EMPLOYEES 
Conviction of Employee of Market Administrator of Accepting Bribe 
An employee of milk market administrator whose duties con- 
sisted of receiving market surplus claims from milk handlers 
and checking them for accuracy, held, legally indicted and con- 
victed of accepting a bribe under statute applicable by its terms 
only to persons acting for or on behalf of the United States in 
an official capacity as market administrator is regarded as an 
agency of the United States, although the funds for adminis- 
tration of the Secretary’s order did not come from Department 
of Agriculture, but are fixed directly to handlers in the market 
area, 129 F. 2d 745 
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ORDER No. 4 (GREATER Boston ). 
Equalization Pool 
Provisions of milk marketing order excluding from computation of 
blended or uniform price milk of defaulting handlers held 
valid, 108 F. 2d 342 


Cooperative as Handler 
Secretary of Agriculture’s ruling that co-operative engaged in 
marketing milk in Greater Boston area was a “handler” and 
obliged to account to producer’s settlement fund for all milk 
received at plant operated by nonmember corporation because 
intermingled with milk received at same plant by member of 
corporation, held invalid on the ground that mere intermingling 
of cooperative’s milk did not make it a handler as it had no 
contractual relation with, and received no milk from, non- 
member corporation for sale in Boston and all of the milk was 
sold in Burlington area, 51 F. Supp. 444 
Market Administrator 
Action of, in Calculating Freight Rates Sustained by Secretary 
Held Erroneous 
Administrator’s action in using rate applicable to minimum 
carload shipments of 200 cans of milk to determine allow- 
ances made to creamery company in settlements with pro- 
ducers for milk shipped in 100 can lots, to which a higher 
rate applied, held, not in accordance with law so that 
Secretary’s ruling upholding the market administrator's 
action was erroneous, and contention that the use of such 
rate was of actual benefit to the creamery company must be 
disregarded in absence of evidence showing such result 
or evidence supporting the figures complained of, 42 F. 
SI TOF sae oa Setin cae buen eens ane eeeoee 
Price Differentials 
Provisions of milk marketing order providing for, sustained, 108 
F. 2d 342 


Right of dealers in and handlers of milk to challenge validity of 
milk marketing order with respect to, based on location of 
producers’ farms, 108 F. 2d 342 


Right of Producer to Sue 

Although the Agricultural Marketing Agreement Act of 1937, was 
passed for the benefit of milk producers they have no standing 
to sue on the ground that Secretary’s Order providing for mini- 
mum prices was improper and that the order improperly pro- 
vided for payment of funds in hands of milk market adminis- 
trator to cooperative associations handling producers’ milk 
within prescribed area, 136 F. 2d 786 


Upon a review of a judgment of the United States Court of Ap- 
peals for the Distrtct of Columbia which affirmed a judgment 
of the District Court of the United States for the District of 
Columbia denying producer’s right to sue under the Agricul- 








ORDER No. 27 (NEw York) 
Classification of Cream 
Classification of Cream Based on Strict Compliance With Pre- 





Classification of Milk 
Market Service Payments 









CUMULATIVE INDEX-DIGEST OF COURT DECISIONS 
VOLUME 3—1944 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


Orper No. 4 (GREATER Boston )—Continued 
Right of Producer to Sue—Continued 


tural Marketing Agreement Act of 1937, the Supreme Court 
reversing the lower court held that milk producers who sell 
to handlers have a legal cause of action to obtain review of 
Secretary's Order requiring payment of minimum statutory 
prices by handlers, and directing the milk market adminis- 
trator to deduct from the funds coming into his hands from 
producers’ sale price the payments to cooperative associations 
handling producers’ milk within prescribed area, 321 U. S. 288- 


Validity of 
Under Order No. 4 as amended, issued by Secretary under author- 


ity of the Agricultural Marketing Agreement Act of 1937, the 
order regulating the marketing of milk in the Greater Boston 
marketing area, it is held that Secretary is entitled to manda- 
tory injunctions requiring the defendant handlers to comply 
with provisions of the order relating to price differentials and 
equalization payments, and it is further held that courts have 
no power to upset interpretation of highly technical admin- 
istrative order administered by responsible officers, and that 
District Court’s decree cannot be reversed for failure to make 
findings in accordance with procedural rule, where under cir- 
cumstances no useful purpose would be served, 108 F. 2d 342-- 


OrpdEeR No. 13 (GREATER KANSAS CITY) 
Validity of Provisions Relating to Producer-Settlement Fund 
Milk marketing order of the Secretary of Agriculture providing for 


equalization pool or producer-settlement fund for the purpose 
of effectuating the policy of the act relating to payments to 
producers of uniform prices for milk delivered to handlers, 
held, authorized by the act and constitutionally valid, 139 
RE Sk Me ae eatin er een owe nS cea a eae sire 


scribed Temperature 
Since under Secretary’s order pursuant to act, cream, to be 
classified as such, must be kept in a licensed warehouse for 
prescribed periods at prescribed temperature, parties are 
not entitled to the benefits of this classification without 
proof of strict compliance with the requirements of the 
order, and proof of temperatures, in manner other than 
as prescribed, does not constitute compliance, 45 F. Supp. 


Since the evidence disclosed in this case established that dairy's 
buttermilk was not an “homogenized mixture’, and, there- 
fore, it was properly classified by market administrator as 
Class I milk rather than Class II-B, it is held that the plain- 







Page 


121 


819 
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Classification of Milk—Continued 
Market Service Payments—Continued 
tiff dairy was not entitled to receive market service pay- 
ments pursuant to the order on any of the buttermilk moved 
from one of the dairy’s plants to another, 45 F. Supp. 332-- 


Classification of Milk in Accordance With Use 
Classification of milk received from producers by handler in ac- 
cordance with its utilization at the handler’s initial receiving 
plani, held, not invalid as discriminating against a handler 
operating only one plant, though the act requires that milk 
prices paid producers be uniform as to all handlers, 140 
F. Supp. 97 


Secretary’s order classifying milk in accordance with form in 
which or purpose for which it is used and fixing minimum 
prices payable by all handlers for each use classification, 
held, within meaning of provisions of act which contemplate 
classification according to use made by or to handlers, not 
ultimate use of milk by or to customers, 140 F. Supp. 97 


Where milk plant operator shipped cream and condensed milk to 
its Long Island Plant, from which point the products were 
delivered to ice cream manufacturers, and some of the products 
entered the building at the plant, and others were transferred 
at the point adjacent to building at plant, it is held that Secre- 
tary’s finding that Long Island Plant was a “second plant”, 
and that his classification of the milk in accordance with the 
“use” was valid as the use was not the ultimate utilization 
but rather the use by respective milk handlers, 47 F. Supp. 


Where milk plant operator shipped cream to its Long Island Plant, 
from which point the products were delivered to ice cream 
manufacturers, and some of the products entered the building 
at the plant, and others were transferred from large to small 
trucks at a point adjacent to building at plant, it is held, 
Secretary’s ruling that there was a “utilization” of and the 
milk was “used” at that plant, and the plant was a “second 
plant”, and the cream was “received” and “moved from” that 
plant was valid within meaning of Secretary’s New York City 
Milk Order under the act, 137 F. 2d 969 


Grade or Quality Differentials 
* - Discrimination 
Secretary’s order held not unconstitutional as discriminating 
against Guernsey milk on the ground that the superior 
nature of such milk entitled it to further “grade or qual- 
ity” differentials, as the evidence justified the Secretary's 
conclusion that Guernsey milk was not entitled to special 
recognition other than that accorded under the order, 141 
F. 2d 805 





1308 CUMULATIVE INDEX-DIGEST OF COURT DECISIONS 


VOLUME 3—1944 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 
ORDER No. 27 (New York)—Continued —_ 
Handler, Who is 
A creamery dealing in milk produced wholly within the state of 
New York and sold in New York City is held to be a “handler” 
as provided in Order No. 27 under the act, even though the 
order provided that handling must be in the current of inter- 
state commerce or directly burden, obstruct or affect interstate 
commerce as the protection of interstate commerce from 
burdens or obstructions may involve the incidental regulation 
of intrastate commerce, 107 F. 2d 987 


Secretary’s ruling that dairy was not a “handler” of milk as 
defined in the order under the act as to milk received during 
10-day period during which its plant was not approved by 
municipal health authorities and, therefore, as to milk received 
during such period the dairy was not entitled to participate 
in the equalization pool, and that those from whom the dairy 
received milk during such period were not “producers” 
within meaning of the order, held valid, and Secretary’s re- 
fusal to exempt the dairy from strict application of definition of 
Class III-B (frozen cream) sustained, 45 F. Supp. 94 


On Hand 
Meaning of Term in Secretary’s Order 

Since the word “on hand” in order of the Secretary does not 
mean any of temporary form assumed by milk products 
while at plant, but refers to form in which milk is on hand 
thereat at end of month, the market administrator prop- 
erly classified milk equivalent of cream, added by handler 
to buttermilk, as buttermilk within the higher class in- 
stead of cream within the lower class, though the milk 
products involved were on hand at the handler’s plant as 
cream at least a day, 140 F. Supp. 97 


Prior Decision Followed 
Use Classification 

Interpretation of act with regard to “use classification” 
which the act directs to be followed as a means by which 
minimum prices are required to be fixed in any order, 
given by court in Queensboro Farms Products, Ine. v. 
Wickard, 47 F. Supp. 206, held, equally applicable here as 
meaning not ultimate utilization but rather the use by re- 
spective milk handlers, 47 F. Supp. 2 321 


Orper No. 41 (CHIcaco) 
Classification of Milk 
Classification of milk received by handler should be classified in 
Class I when not accounted for in any other class, 47 F. 
Supp. 145 


Handler 
Who is, 47 F. Supp. 145 
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Reclassification of Milk 
Market administrator was not authorized by Order No. 41 to 
rescale upward the classification of milk used to manufacture 
butter, where the purchaser of butter twice removed used it to 
make ice cream, 140 F. 2d 485 
Secretary’s Order Held Valid In Its Entirety 
On the basis of the evidence and the arguments of counsel for 
the respective parties involved in this cause it is held that 
Secretary’s Order No. 41, as amended, regulating the handling 
of milk in the Chicago Marketing Area was issued pursuant 
to and in full compliance with the provisions of the act 
Substantial Amendment 
A substantial amendment in Milk Order covering reclassification 
of milk upward as well as downward constitutes an admission 
by the Secretary that the original order did not cover a re- 
classification upward, 140 F. 2d 485 
Ogper No. 53 (LEMONS) 
Constitutional Law 
Due Process 
Where in actions by the United States to enjoin defendant as- 
sociations from handling lemons in violation of Secretary’s 
order the defendants claimed denial of due process of law on 
the ground that the act makes no provision for a super- 
sedeas or stay of an order pending final decision in review 
proceedings, it is held that since there is no indication 
that a complaining party could not secure a stay from the 
Secretary or from the district court and the defendants 
made no application for such a stay, failure to do so cannot 
be used to support their contention that due process of law 
wae deniod ‘them. 149. VW. 26) 40Ge.2 c5 oe er 
OppeEr No. 61 (PHILADELPHIA) 
Constitutional Law 
Confiscation 
Secretary's order fixing 31 miles from City Hall, Philadelphia, 
as a point beyond which a receiving station allowance or 
differential is permitted and denying such differential to 
plants between 11 and 31 miles from that point is not ar- 
bitrary, unreasonable or confiscatory as applied to a re- 
ceiving station 18 miles from such point, and hardship that 
may result from such regulation is a necessary concommit- 
ant of all social and economic change, as in this case, 
tending to benefit handlers subject to the order, 56 F. 


PARTY 
United States as “necessary party plaintiff’ to maintain suit to com- 
pel compliance with Secretary’s orders, 47 F. Supp. 145_-__---- 
PENALTIES AND FORFEITURES 
Reasons for refusal of Congress to sanction proof in bankruptcy 
involving, 47 F. Supp. 494 
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PoLicy OF CONGRESS . 


Declaration of, as referring to general price level for producers, not 
to differentials among producers, 141 F. 2d 805 


PRACTICE AND PLEADING 
General denial, when permissible, Civil Action No. 554 
PRIMARY JURISDICTION 
Doctrine of, as underlying rule requiring exhaustion of adminis- 
trative remedy, 143 F. 2d 415__----- 3 ee et ee 929 


PRODUCER 
Who is, 45 F Supp. 94 613 
“PropuceR-SETTLEMENT FUND 
Avoidance of payment of money due from handler as not justified in 
absence of admissible evidence showing withdrawals by handlers 
were not distributed as required by order, 1389 F. 2d 327 824 
Provisions of act relating to producer-settlement fund held author- 
ized by act and constitutionally valid, 139 F. 2d 327__-_---_------ 822 


PURPOSE 
“Purpose” means that handler’s use may, in the sole discretion of the 
Secretary, be determined by reference to the use made by the 
handler’s purchaser or by some subsequent purchaser, 137 F. 


QUASI CONTRACTUAL 
Statutory, official or customary duty considered as, 47 F. Supp. 494_- 
QUASI-JUDICIAL 
Functions of Secretary in determining grade and quality differentials, 
0 10 ig oe ri oe ee ne ea ennnceeanueauanseonde ee 
“SECOND PLANT’ EXCEPTION 
Attack on validity of, as not available where classification aside 
from exception would still stand, 137 F. 2d 969 


SECRETARY OF AGRICULTURE 
Conclusiveness of findings made by, 51 F. Supp. 444 


Courts must accord considerable weight to administration of act by 
Secretary in view of legislative history of act, 137 F. 2d 969___-_ 


Hardship involved in individual cases as not obviating obligation of 
regulation of handling of milk by, 47 F. Supp. 206 


Lack of power of, to deviate. from requirement of act to avoid diffi- 
culties of administration or to facilitate enforcement of act, 
137 F. 2d 969 


Quasi-judicial function of, in determining grade and quality dif- 
ferentials, 141 F. 2d 805 


Wide discretion of, in administration of act, 137 F. 2d 969 


Wide discretion of, in contriving “second plant” exception, 137 F. 


Section 8c(5) (A) or Act 
Construction of, 140 F. Supp. 97 
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STATES 
Courts 

New York State milk order made originally as supplementary to 

federal orders and allegedly differently interpreted by state 

courts as not affecting legality of Secretary’s order, 141 F. 


STATUTES 
Construction and Interpretation 

Administrative orders, like statutes, are not to be given a strained 
and unnatural construction, 140 F. 2d 485 692, 696 

Courts must accord considerable weight to interpretation of statute 
by officers administering it as specialists and advised by ex- 
Weris, 337 Bs Deb SOG ce iecctenewete cece Saale es 

Decisions as to construction of judicial review provisions of 
Long Shoremen’s Compensation Act to be considered in con- 
struing similar provisions in Agricultural Marketing Agree- 
ment Act, 45 F. Supp. 332 

Giving meaning to all terms of statute, 137 F. 2d 969________-__- 

Language of regulation to be considered as intended to guide and 
not to entrap those who are governed by it, 140 F. 2d 485__- 

Section 8c(5)(A) of act to be construed as a whole to give effect 
to purpose for which classification is made, 140 F. Supp. 97_- 

“The plain, obvious and rational meaning of a Statute is always 
to be preferred to any curious, narrow hidden sense that noth- 
ing but the exigency of a hard case and the ingenuity and 
study of an acute and powerful intellect would discover, 267 
U.S: 366, 370" 140: FB 26 466 oc eh eee ceed 

Weight given interpretation by officers administering statute as 
specialists advised by experts, 51 F. Supp. 444 

Construction of, by Secretary as authorizing differential in prices, 
subsequently re-enacted by Congress without amendment, 108 


Context and related clauses of provisions of Clayton Act regarding 
contempt considered, 126 F. 370 


SUMMARY JUDGMENT 
Insufficiency of affidavits to prevent granting of, in action for manda- 
tory injunction compelling milk handler to pay sums due from 
him under milk marketing order, 139 F 2d 327 
Motion for, granted, Civil Action No. 554 
Propriety of granting, where only issues of law are involved, 141 
F. 2d 805 ; 
TEMPERATURE 
Evidence necessary to show, 45 F. Supp. 104 
Strict compliance with requirement of order relating to, 45 F. Supp. 


TRADE CUSTOM 
Order of Secretary of Agriculture as not affected by, 137 F. 2d 969____ 
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TRIAL De Novo 
Inapplicability of, under provisions of act relating to judicial review, 
BOo® Nieto) Gamba oaaoebk ones eked tnek ees ceed ee La Sten wae 
Neither trial de novo nor new issues of fact can be conducted or in- 
jected in case of judicial review of administrative ruling under 
re RIND RO a ee 217 
UNITED STATES 
“Necessary party plaintiff” to maintain action to compel compliance 












WAC ORR OTS 0 NUD. tls cis hoee Oe eS cecee nese wae 632 
USE 
Word as meaning form in which milk is delivered by handlers to 
choir cunpomers. 267 P20 O60 oe ode cn enc mennccnccunndeeuns 233 







USE AND USE CLASSIFICATION 
Words used in act as not meaning ultimate use, but primarily 
meaning handlers’ use; 127 fF: 20 909... 252556. cece ccnnc nnn 227 








UTILIZATION 
Word as meaning form in which handler ships milk to his customers, 


Bote pe OO tan see en a eo nena Seen aaa eesaeee sane eces 


VIOLATIONS OF ORDER BY OTHER HANDLERS 
ete ee a NON eco obs Soon canawehaaue Won aoe dees 824 


WorbDs AND PHRASES 









me a a a a ee ee 


COMMODITY EXCHANGE ACT 







ACTING ON OTHER SIDE OF CUSTOMERS’ TRADES 
WIGRIOR OE REE, S668. ae O08 gaa eases nn enenicncencnseowenen 1034 


ADMINISTRATIVE LAW 
Judicial Review of Facts Not Disclosed in Record 
On petition of floor broker seeking to review an order of the 
Secretary of Agriculture suspending him from trading privi- 
leges on contract markets for failure to register as floor broker 
and for taking customers’ trades, where the evidence upon 
which the Secretary relied was not in the record, there could 
be no review of the facts and the court must accept the Secre- 
harry a ANOINen ioe it, 160) SObes ca cece eae ee eee 825 
“BUCKETING” 
Term distinguished from term “offsetting” as used in act, 131 F. 
DNR TA os Sa ee eo eae Gn eases aiken 


COMMERCE 
Contract Markets 
Power of Congress to require those engaged in purchasing and 
selling commodities on contract markets to following cer- 
tain standards and practices, 138 F. 2d 453_.-___-- ae eee 828 
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CONSTITUTIONAL LAW 
Regulation of Commerce 
Lack of power of courts to interfere with proper regulations of 
commerce by Commodity Exchange Act, 133 F. 2d 453 


CONTRACT MARKETS 
Buying and selling for future delivery on, as constituting Congres- 
sional privilege granted broker subject to withdrawal through 
administrative agency, 133 F. 2d 453 


CORPORATIONS 
Disregarding separate entities of, when permissible, 131 F. 2d 651_- 


Responsibility of parent corporation for acts of its subsidiary, 131 
F. 2d 651 


ESTOPPEL 
Violation of act with approval of subordinate officer might possibly 
be considered as mitigating circumstance but cannot estop Secre- 
tary from proceeding against violator, 131 F. 2d 651 


OFFSETTING 
Mere possibility that customers will not be protected as not con- 
stituting only criterion for determination of question of, 136 
F. 2d 503 


Term distinguished from term ‘“bucketing” as used in act, 131 F. 


What Constitutes 
On rehearing, the order of the Secretary of Agriculture on Decem- 
ber 29, 1941, is set aside on the ground that while matching of 
opposite buying and selling orders by a futures commission 
merchant in his office constitutes “offsetting” within meaning 
of the act, the practice of futures commission merchants, 
holding opposite buying and selling orders at the same price, 
of giving one side of the trade to another broker, so that the 
orders met on the exchange and were executed by public out- 
cry in the ring, and were not matched with the object or re- 
sult of avoiding competitive bidding, is not “offsetting” even 
though there lurks in such practices, when both brokers know 
the origin of the trade, the possibility that customers will not 
be fully protected, 136 F. 2d 503__._..-_-.---__ dase aaaaae 


REGULATIONS 
Reasonableness of, promulated by Secretary under authority of act, 
131 F. 2d 651 


SUSPENSION OF BROKERS 
Absence from act of specific provisions for suspension or expulsion of 
brokers as not altering power to suspend or expel, 133 F. 2d 453_-_ 


SUSPENSION OF REGISTRATION 
Necessary power granted Secretary to assure adherence to provisions 
of act, and not punishment for past offense, 133 F. 2d 453 
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TRADING PRIVILEGES 
Suspension from, for Failure to Register 
Where floor broker did not question the fact that he did not reg- 
ister as floor broker, his contention that he was misled by 
regulations and administrative pronouncements into believing 
that he was not required to register under the act, and com- 
plied when he discovered the contrary, his failure to do so is 
not excused by such circumstances which are pertinent only 
in determining for how long he should be suspended, 133 F. 


- VIOLATION OF ACT 
Acting on other side of customers’ trade, 136 F. 2d 503 
Effect of Failure to Charge Partnership as Separate Entity of Cor- 
poration with 
Where complaint did not charge the partnership with violation of 
the statute by acting on other side of customers’ trade without 
their consent, and the punishment of the partnership for this 
violation is based upon the erroneous conclusion that the part- 
nership is an instrumentality of the corporation, the case is 
remanded to the Secretary for further proceeding to establish 
the guilt or innocence of the partnership,13 F. 2d 651 
WORDS AND PHRASES 
Bucketing, 131 F. 
Bucketing, 136 F. 


Offsetting, 131 F. 
Offsetting, 136 F. 


FEDERAL SEED ACT 
CouRTS 
Dedimus Potestatem 

Granting of, by court to be exercised only in cases requiring pre- 
vention, failure or delay of justice, 55 F. Supp. 535 

Statute providing for, as authorizing courts to grant commission 
to defendants to take depositions in accordance with common 
usage “in any case” of criminal nature, 55 F. Supp. 535__-- 

FALSE SEED ADVERTISEMENT 
Violation of Act 

In a prosecution charging the defendant with violation of the 
Federal Seed Act by disseminating false advertisements rep- 
resenting seed for sale as “Dwarf Essex Type Rape Seed,” 
whereas in fact the seed was not of this type but was an 
annual rape seed not suitable for forage purposes, the defend- 
ant’s application for dedimus potestatem to take deposition of 
two persons residing in Argentina, for the purpose of showing 
that the seed was in fact as represented, is denied, since the 
availability to the defendant of other experts in the United 
States to establish such defense was not denied by him, and 
therefore, he has not sustained his burden to the satisfaction 
of the court, 55 F. Supp. 535 





CUMULATIVE INDEX-DIGEST OF COURT DECISIONS 1315 


VOLUME 3—1944 
PACKERS AND STOCKYARDS ACT, 1921 


ADMINISTRATIVE LAW 
Courts 
Right to exercise independent judgment by, in determining wheth- 
er rates are confiscatory, 298 U. S. 38 
Finality of Administrative Action 
Conclusiveness of action of legislature or its agents within sphere 
of authority, 298 U. S. 3 
Findings of fact of legislative agencies cannot be made final 
where constitutional right of liberty and property are involved, 
298 U. S. 38 
Findings of Fact 
Conclusiveness of fact found by Secretary in determining stock- 
yards rates, 11 F. Supp. 
APPEAL 
Error waived below, 298 U. S. 38 
CONSTITUTIONAL QUESTION 
Finality of Administrative Action 
Finding of fact of legislative agencies cannot be made conclusive 
where constitutional rights of liberty and property are involved, 
298 U. S. 38 
Cost FINANCING 
Rate Base 
Item held properly excluded from rate base, 11 F. Supp. 322-_-- 
CouRTS 
Rate Base 
Determination of, by, 11 F. Supp. 322 
EVIDENCE 
Allowance made by Secretary for depreciation of certain property 
included in rate base sustained by, 11 F. Supp. 322 
Burden of Proof 
Burden is on company to show that inclusion of values in rate 
base is proper, 11 F. Supp. 322 
Right to specific allowance of going concern value, 298 U. S. 38_-- 
Stockyards company had burden of showing that valuation made 
by Secretary was clearly and convincingly wrong, 11 F. Supp. 


Conflict of 
Valuation made by Secretary of Agriculture sustained by, 11 F. 


Expert Opinion 
Secretary of Agriculture not compelled to accept expert opinion 
as to going concern value as final, 11 F. Supp. 322 
Findings 
Finding of Secretary of Agriculture eliminating items from operat- 
ing expenses held supported by, 11 F. Supp. 322 
Finding of Secretary of Agriculture held not supported by, to in- 
clude certain values in rate base, 11 F. Supp. 322 
Finding of Secretary of Agriculture raising maximum charge for 
feed lot service to remove discrimination held supported by, 11 
F. Supp. 322 
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EvipenceE—Continued 
Presumptions 
Presumption of correctness of public regulation of rates, 298 
U. S. 38 
There is no presumption in favor of including values in rate base, 
11 F. Supp. 322 
Rate Base 
Value of land used for feed lots which should have been included 
in, held for Secretary of Agriculture, 11 F. Supp. 322________ 
Sufficiency of 
Allowance of going concern value in fixing rate base, 298 U. S. 38__ 
GOING CONCERN VALUE 
Separate Allowance 
Failure to make separate allowance for, when justified, 11 F. 


DMRS Wp aa a ec I a Rr ae 
“PRE-ORGANIZATiION EXPENSES” 
Rate Base 


Item held properly excluded from rate base, 11 F. Supp. 322____-- 
PuBLIc SERVICE COMMISSIONS 
Rate Base 
Determinination of base for fixing rates of public utility by courts, 


Rate base for fixing rates of public utility made up of values in fur- 
minuana: gorvice, 12°F. Rupp. 24.5 o.oo cae cc ce ccecccdeceucan 

RATE BASE 
Failure to make separate allowance for “going concern” value in mak- 
ing determination of, when justified, 11 F. Supp. 322_-_._._._._______ 
Items of “pre-organization expenses” and “cost financing,” held prop- 
erly excinded: trom-641 f. Sunn: 622s oi occ eke es owscwd 


Value of certain land which should have been excluded from, 11 F. 
I a le ela Pa a 
RATE ORDER 
Judgment 
Conclusiveness of, 298 U. S. 3 
Res Judicata 
Conclusiveness of rate order, 298 U. S. 38................-...-..- 
REMAND 
DOR MOCRERETY (2O0 0.1. Glas canccanscn cm anens nas seseum aba eames 


Res JUDICATA 
Conclusiveness: of rate order, 208 U.S. 38..................<....... 


SECRETARY OF AGRICULTURE 
Powers of, to determine stockyards rates, 11 F. Supp. 322_--_-_____-- 


STOCKYARDS RATE ORDER 
Validity of 
Order of Secretary of Agriculture fixing stockyards rates, not 
shown to be confiscatory by the evidence before the Secretary, 
and against which no further evidence was offered by the com- 
pany affected in its suit for an injunction, held not invalid 
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STOCKYARDS RATE OrpDER—Continued 
Validity of—Continued 

because the Secretary had refused to grant a further hearing 
on adverse changes in the company’s business conditions al- 
leged to have occurred after the close of the hearing granted, 
and therefore, the decree of the lower court dismissing the 
suit to restrain the enforcement of the order is affirmed, 298 
U. 

STOCKYARDS RATE PROCEEDING 


Reopening of 
Effect of action of President under Gold Reserve Act in increasing 
operating expenses as not warranting reopening, 11 F. Supp. 


Effect of Agricultural Adjustment Act in decreasing volume of 
stock receipts as not warranting reopening, 11 F. Supp. 322-- 


Effect of Recovery Act in raising employees’ wages as not war- 


STOCKYARDS RATES 
Changed conditions, when not warranting reopening of proceeding, 
11 F. Supp. 322 
Examination of changed conditions, when not warranted, 298 U. S 


Exclusion of stockyards company’s hotel property from rate base, 
11 F. Supp. 322 

Exclusion of stockyards company’s hotel property from rate base, 
298 U. S. 38 

Order Fixing Maximum Rates Held Valid 
Order of the Secretary of Agriculture fixing maximum rates for 

services rendered by stockyards company held valid, 11 F. 
Supp. 322 

Period which may be considered in écternining reasonableness of, 
298 U. S. 38 

Powers of Secretary of Agriculture to determine, 11 F. Supp. 322_- 

Propriety of classification, 298 U. S. 38 

Refusal to reopen proceeding, 298 U. S. 38 

Regulation of charges for feed lot facilities, 298 U. S. 38 

Relief where conditions have changed since order made, 298 U. S. 38_- 

Right of Secretary to prescribe allowance for depreciation reserve, 
298 U. S. 38 

Secretary’s determination of what was reasonable rate of return held 
supported by evidence, 11 F. Supp. 322 

Use of actual receipts for certain years as estimated future volume 
of business to test probable net return held valid, 11 F. Supp. 322_- 

Valuation of land used for stockyards, 298 U. S. 38 
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Decisions under applicable 
acts 
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November 

December 


January 
February 


Agricultural Marketing Agreement 
Act of 1937: 

Decisions reported 
Appeals (actions for review) 
Dismissals: 

Consent 
ONE ree Sere 
Findings of fact (specific) 
Legal questions 
Reconsideration denied...........|....| 
Relief denied 
Relief granted | 
cnc chs ackackeke 
Commodity Exchange Act: 

Decisions reported 
Consent order 
Findings of fact (specific)......... |... 
RAT IRIE, «5 5.5. 6.0.0.0:00 646 0 fi. 
Registration suspended........... 
Trading privileges denied 

Federal Seed Act: 
Decisions reported. . 
Cease and disist. . 
Findings of fact (specific).. 
Legal questions............ccseee. | 
Violation of act 
Grain Standard Act: 

Decisions reported 
Findings of fact (specific) 

EE OED. Cocecccsossnecnaee 
Violation of act 
Packers and Stockyards Act, 1921: 

Decisions reported. . S Sed 
Appeals (actions for review). 
Cease and desist.................. | 
MJOOY DNGEEG. 555 65 vicecinevecus's 
Dismissals: | 

Consent 
Merits. . ; 
Findings of fact 
Legal Guestions.......06sccssesece | 4 
Jicenses: 
Denied 
Granted 
Revoked 
Suspended........... aes 
Registration suspended........... 
Reopening hearing 
Reparation denied................ 
Reparation ordered............... 
Unfair practice 
Violation of act 
Perishable Agricultural Commodities 
Act, 1930: 

Decisions reported. . on 
Appeals (actions for rev riew) . 
Counterclaims: 

Denied 

Granted 
Dismissals: 

Consent 

Merits... 
Findings of fact (specific) 
Legal questions 
Licenses: 
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Revoked. a5 

Suspended 
Reconsideration: 

Denied 


Reparation: 
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Stay order 
Violation of act 
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